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IN THE HIGH COURT OF JUDICATURE AT PATNA
LPA No. 262 of 2008
AKHILESH KUMAR SHARMA
Versus

THE STATE OF BIHAR & ORS

For the appellant: Mr. Yaduvansh Giri, Senior Advocate
Mr. Bindhyachal Singh, Advocate
Mr. Prashant Kumar, Advocate
For the respondents 1 to 6 : Mr. P.X. Verma,
Additional Advocate General - XI

PRESENT
Hon'ble the Chief Justice
&
Hon'ble Mr. Justice Kishore K. Mandal

Dated, the 26th August, 2008
We heard Mr. Y.V. Giri, the senior counsel for the appellant.

2. The appellant is an unsuccessful petitioner. In the writ petition filed by him, he prayed for quashing the
memo dated 04* April, 2007, whereby he has been placed under suspension under rule 9(2) (a) as well as
9(1)(c) of the Bihar Government Servants (Classification, Control and Appeal) Rules, 2005 (For short,
‘Bihar CCA Rules, 2005").

3 Bereft of unnecessary details, a few admitted facts may be noticed by us first. On 17th March, 2007, a
criminal case under Sections 7/13 (2) read with Sections 13(1) (d), 8 and 9 of the Prevention of Corruption
Act, 1988 (for short, 'PC Act') was registered against the petitioner. He was taken in custody on that
very day. On 04 April, 2007, the order came to be issued suspending the petitioner with effect from 17th
March, 2007 in exercise of powers under rules 9(2) (a) as well as 9(1) (c) of the Bihar CCA Rules, 2005.
A charge sheet before the criminal court upon completion of investigation came to be filed against the
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petitioner on 10th May, 2007. The petitioner is said to have been released on bail on 20th July, 2007. The
disciplinary proceedings against the petitioner have also been initiated and the departmental charges are
said to have been framed on 28" December, 2007.

The thrust of the submission of the senior counsel is that the order of suspension dated 04™ April, 2007 is
relatable to rule 9(2) (a) of Bihar CCA Rules, 2005 only and, therefore, upon release of the petitioner on
bail on 20® July, 2007, for want of any subsequent order of suspension having been issued, the order of
suspension dated 04" April, 2007 stands automatically revoked. He placed reliance upon two decisions of
this court, namely : (i) Satya Narayan Pd. Shrivastava Vs. State of Bihar & others, 1978 BBCJ 208 and
(i) Vidya Singh Vs. State of Bihar & ors. 1993(2) PLJR 597.

The senior counsel would also urge that although the order dated 04th April, 2007 mentions invocation of
rule 9(1) (c) of the Bihar CCA Rules, 2005 as well but the said rule could not have been invoked as the
special provision contained under rule 9(2) (a) was invoked after the petitioner was taken in custody and
his detention continued for a period exceeding forty-eight hours. He also urged that simultaneously
departmental proceedings has been initiated and since the departmental charges were not framed within
ninety days of the order of suspension, the order of suspension stands revoked under rule 9(7) of the
Bihar CCA Rules, 2005 also.

After giving thoughtful consideration to the submissions of the senior counsel and upon consideration of
the entire matter, we find the submission devoid of any substance.

Rule 9 of the Bihar CCA Rules, 2005 deals with suspension of a government servant. It provides thus :

»9,  Order of Suspension : (1) The appointing authority or any authority to which the appointing
authority is subordinate or the disciplinary authority or any other authority empowered in that
behalf by the Government by general or special order, may place a government servant under
suspension when—

(a) a disciplinary proceeding against the government servant is contemplated or is pending, or

(b) in the opinion of the authority aforesaid, the government servant has engaged himself or
herself in activities prejudicial to the interest of the security of the State, or

(c) a case against the government servant in respect of any criminal offence is under investigation,
inquiry or trial and the competent authority is satisfied that it is expedient to suspend the
government servant in public interest.

(2) A government servant shall be deemed to have been placed under suspension by an order of
appointing authority with effect from the following date-

(a) from the date of his or her detention, if he or she is detained in custody, whether on a
criminal charge or otherwise for a period exceeding forty-eight hours.

(b) from the date of his or her conviction, if, in the event of a conviction for an offence he or
she is sentenced to a term of imprisonment exceeding forty-eight hours and is not forthwith
dismissed or removed or compulsory retired consequent to such conviction.

Explanation - The period of forty-eight hours specified in clause (b) of this sub-rule shall be
computed from the date of commencement of the imprisonment after the conviction and for this
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(4)

(3

(6)

o)

purpose intermittent periods of imprisonment, if any, shall be taken into account.

(i) After the custody period under sub-rule (2), the period of deemed suspension shall be deemed
to end when the government servant give his joining and the joining shall be accepted.

(i) If a decision is taken to suspend the government servant again under sub-rule (1) (a), or
(b) or (c), then such action may be taken only after acceptance of joining and by issuing a
separate order.

Where a penalty of dismissal, removal or compulsory retirement from service imposed upon a
government servant under suspension is set aside in appeal or on revision under these Rules and
the case is remitted for further inquiry or action or with any other directions, the order of his
suspension shall be deemed to have continued in force on and from the date of the original order
of dismissal, removal or compulsory retirement and shall remain in force until further orders.

Where a penalty of dismissal, removal or compulsory retirement from service imposed upon a
government servant is set aside or declared or rendered void in consequence of or by a decision
of a court of law and the disciplinary authority, on a consideration of the circumstances of the
case, decides to hold further inquiry against the government servant to meet a situation where
the court has passed an order purely on technical grounds without going into the merits of the
case, on the allegations on which the penalty of dismissal, removal or compuisory retirement
was originally imposed, the government servant shall be deemed to have been placed under
suspension by the appointing authority from the date of the original order of dismissal, removal
or compulsory retirement and shall continue to remain under suspension until further orders.

(a) An order of suspension made or deemed to have been made under this rule shall continue
to remain in force until it is modified or revoked by the authority competent.

(b) Where a government servant is suspended or is deemed to have been suspended (whether
in connection with any disciplinary proceeding or otherwise), and any other disciplinary
proceeding is commenced against him or her during the continuance of that suspension,
the authority, competent to place him or her under suspension, may, for reasons to be
recorded by it in writing, direct that the government servant shall continue to be under
suspension till the termination of all or any of such proceedings.

(c) An order of suspension made or deemed to have been made under this rule may, at any
time, be modified or revoked by the same authority who or whose subordinate authority
has passed such order.

Charge-sheet must be framed within three months from the date of issue of suspension order
failing which on expiry of three months, the suspension order shall be revoked unless the authority,
which issued the suspension order, passes the order renewing the suspension along with reasons
to be recorded in writing for the delay in framing of charge-sheet for a further period of four
months;

Provided that after the expiry of extended period of four months the suspension order shall
stand revoked if the charge-sheet is not framed."

327




8.

Inter alia, under rule 9(1) (c), if a government servant is accused of a criminal offence and such criminal
offence is under investigation, inquiry or trial, the competent authority, being satisfied that it was expedient
to suspend the government servant in public interest, may pass an order of suspension. Rule 9(2) is a
provision of legal fiction. As per the said provision, if a government servant remains in custody for a period
exceeding forty-eight hours, he is deemed to have placed under suspension by an order of competent
authority. Where the government servant has been suspended under rule 9(2) by way of legal fiction, the
period of deemed suspension comes to an end if the government servant reports for duty. If the government
servant is to be suspended, then such action may be taken after acceptance of joining and by issuing a
separate order under rule 1) (a) or (b) or (c), as the case may be. It is pertinent to notice that in the
present case, the competent authority, not only invoked rule 9(2) (a), but simultaneously invoked rule
9(1)(c) in issuing an order of suspension. The order dated 04™ April, 2007 is a composite order issued in
exercise of the power under rule 9(1) (c) as well as rule 9(2) (a). In our opinion, where an order of
suspension has been passed by a competent authority invoking rule 9(1) (c) and rule 9(2) (a) simultaneously,
upon release of the government servant from the custody, the order of suspension cannot be said to have
come to an end automatically by legal fiction under rule 9(3)(i), nor a fresh order of suspension is required
as there is already an order under rule 9(1) (¢).

In the case of Satya Narain Prasad, the Division Bench of this Court considered the matter thus :-

*6. Learned Government Pleader appearing on behalf of the respondent-State, however, pointed out that
in the aforesaid judgments only part of rule 99 was taken into considiration, and, as such, the point at issue
needs reconsideration by a larger Bench. According to the learned Government Pleader, rule 99 applies
under three contingencies, (i) when a proceeding has been taken for arrest for debt, (ii) when a proceeding
has been taken on a criminal charge, (iii) when the person concerned is under preventive detention. Then
such a Government Servant should be considered as under suspension for the periods during which (i) he
is detained in custody, (ii) he is undergoing imprisonment, (iii) until termination of the proceeding taken
against him, and (iv) until he is released from detention i.., from preventive detention. Learned Government
Pleader has submitted that in view of the language of rule 99, in certain circumstances, a Government
servant can be considered to be under suspension until the termination of the proceeding, which will mean
termination of the proceedings taken on a criminal charge. In such a situation, according to him, it cannot
be said that power under rule 99 is co-extensive upto the day of release from custody only; it car extend
even upto the termination of the proceedings taken against him on a criminal charge, and in the instant
case admittedly as the criminal proceeding has not been terminated, the order under rule 99 cannot be
held to be invalid. No doubt, at a first impression this argument looks attractive, but I shall immediately
show that if rule 99 is read along with rule 100, it is difficult to come to this conclusion. Rule 100 empowers
the authorities concerned to put a Government Servant, against whom a criminal charge or a proceeding
for arrest for debt is pending, under suspension "during period when he is not actually detained in custody
or imprisoned (e.g., while released on bail)*. If it is held that the order under rule 99 can remain in force
till the proceeding which has been taken on a criminal charge is terminated, then there was no necessity
of making a specific provision to cover that very situation under rule 100 when such person is not actually
detained in custody. If rule 99 is interpreted to cover even that pericd, then, in my view, rule 100 will be
redundant. Tt is well settled principle of construction that different sections or different rules should not be
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interpreted in a manner which may result in any of the sections or the rules being held to be redundant,
and in such a situation Courts have also construed such sections and rules in a harmonions manner so as
to give justification for their existence. In my opinion, applying the aforesaid principle the two rules have
to be interpreted to mean that under rule 99 a Government Servant is to be considered as under suspension
only for the period during which he is detained in custody or is undergoing imprisonment. After he is
released from custody, then in order to put him under suspension, a specific orders under rule 100 has to be
passed. I am in respectful agreement with the view expressed by this Court in the aforesaid three judgments,
and I do not consider it necessary to refer the matter to a larger Bench. The result will be that it has to be
held that the order of suspension passed on 1.8.1968 against the petitioner will be operative only upto 19.8.1968,
i.e., till he was in custody.

7. Now the next question which remains to be answered is as to whether the aforesaid order under rule
100 (annexure-A to the counter-affidavit) passed during the pendency of the writ application saying that
the petitioner will be deemed to be under suspension since the date on which he was released on bail can
be interpreted to mean that even if this period is not covered by the order under rule 99, now it will be
covered by the latter order and the petitioner will be deemed to be under suspension even during this
period.

8. Learned Government Pleader has submitted that the power under rule 100 is very wide and a person
against whom a criminal charge is pending can be put under suspension, although he may not have been
taken in custody. Similarly, he can be put under suspension after he has been released from custody during
the pendency of a criminal charge. There is not difficulty in accepting this submission. But, the point is as
to whether the power under rule 100 can be exercised retrospectively. What is the basic idea behind the
order of suspension was interpreted by the Supreme Court in the case of the Management of Hotel
Imperial, New Delhi and others V. Hotel Worker's Union where it was pointed out when power to suspend
is granted either in the contract of employment or in the Statute or in the Rules framed thereunder,
sﬁspension has the effect of temporarily suspending the relationship of master and servant with the
consequence that the servant is not bound to render services and the master is not bound to pay. What will
happen if factuaily the servant concerned has actually rendered service and master has actually paid ?
Can in such a situation what has actually happened be undone by passing a retrospective order of suspension
? In my opinion, if it is held that under rule 100 a Government Servant can be put under suspension
retrospectively, it will lead to an anomalous position. Although the government servant concerned might
have actually worked, but by passing a retrospective orders it will be deemed that during that period he
has not worked at all. This aspect of the matter was examined by a Bench of the Calcutta High Court in
the case of Hemanta Kumar Bhattacharjee vs. S. N, Mukhertjee. In that case rules I and 2 of the Fundamental
Rules were considered, which are more or less similar to rules 99 and 100 of the Service Code. In that
connection it was observed :

“Thus, the basic idea underlying the root word 'suspend’ and all its derivatives is that a person, while
holding an office and performing its functions or helding a position or privilege, should be interrupted in
doing so and debarred for the time being from further functioning in the office or holding the position of
privilege. He is intercepted in the exercise of his functions or his enjoyment of the privilege and put aside,
as it were, for a time, excluded during the period from his functions or privileges. Such being the concept
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10.

11.

12.

13.

of a suspension order, suspension with retrospective effect is a contradiction in terms.

The antecedent period which an order of suspension with retrospective effect might be intended to cover,
would ordinarily be a period during which the person concerned had already perforined the duties of his
office or held the relevant position. There can be no meaning in suspending a man from working during a
period when the period is past and he has already worked or suspending a man from occupying a position
or holding a privilege in the past when he has already occupied or held it."

It has been acknowledged on all counts that on the basis of a deeming clause, Legislature can bid to
imagine certain things which actually, on the relevant date did not exist, but that is not to be presumed
while constructing orders which are purely executive in nature. Rule 100 has simply vested power in the
authorities concerned to pass an order suspending a Government servant. It does not say in express term
that such orders can be passed retrospectively as well. In my opinion, unless the Rules specifically provide,
this cannot be done by purporting to pass an order under rule 100 of the Service Code. My this view is
also supported by the judgments in the case of Satkari Chatterji v. Commissioner of Police, Calcutta and
Sisir Kumar Chattopadhaya vs. The State of West Bengal and others. In such a situation, it is difficult to
accept the contention raised on behalf of the respondent-State that the respondent-Director of Agriculture
was well within his power in passing the aforesaid order dated 13.4.1976 (Annexure - A to the counter-
affidavit) putting the petitioner under suspension since the date he was released from custody. In my
view, that order will be operative only since 13.4.1976 when the order in question was passed."

In the case of Vidya Singh, the following observations were made by the Division Bench :

*3. The submission of the petitioner is that under Rule 99 of the Bihar Service Code, a person is deemed to
be under suspension if he is taken into custody. However, after his release from detention custody, if he
reports for duty, he must be allowed to join unless any other order of suspension has been passed under rule
100 of the Bihar Service Code. In this view of the matter the respondents are directed to permit the petitioner
to join his duty and to pay to him all the dues payable to him in accordance with law. This is subject to any
order that the competent authority may pass under rule 100."

In the two decisions afore-referred, upon which reliance has been placed by the senior counsel, rules 99
and 100 of the Bihar Service Code, 1952 were under consideration. Firstly, the two provisions, namely
rule 99 and 100 of the Bihar Service Code, 1952 are not exactly identical to the provision contained in rule
9 [ to be specific rule 9(1) (c) and rule 9(2) (a)]. Secondly, and more importantly, in none of these two
cases the composite order under rule 99 and rule 100 was issued by the concerned authority. Had there
been composite order of suspension by the authority invoking rules 99 and 100 together, ought we know
what would have been the decision.

If a competent authority passes an order of suspension in the public interest against a government servant
who has been charged in the criminal offenice and the criminal offence is under investigation, inquiry or
trial by invoking section 2(1} (c), we are afraid, such order of suspension is not rendered bad n law,
merely because rule 9(2) (a) was also invoked as the government servant had been in detention for a
period exceeding forty-eight hours and later on he came to be released on bail.

In so far as the present case is concerned, it is an admitted position that on 17th March, 2007, a criminal
case was registered against the appellant and he was also arrested on that date and by a composite order
passed on 04" April, 2007, in exercise of the power under rules 9(1)(c) and %(2) (a), the appellant was
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suspended. It is true that the appellant was released on bail in the month of July, 2007 and in view thereof,
his suspension under rule 9(2) (a) may not continue any longer, but his suspension under ruie 9(1) (c) does
not get affected.

14.  The contention of the senior counsel based on rule 9(7), is noted to be rejected only. In view of what we
observed above that suspension order under rule 9(1) (c) holds the field and is not rendered bad in law
rule 9(7) is of no help to the appellant. As a matter of fact, rule 9(7), in the fact-situation, has no application
at all. Merely, because the appellant is being proceeded simultaneously in departmental proceedings and
there was some delay in framing the departmental charges, that does not invalidate the order of suspension
dated 04™ April, 2007 which is founded in exercise of the power under rule 9(1) (¢) of the Bihar CCA
Rules, 2005.

15. We, thus, find that the single judge did not commit any error in dismissing the writ petition.

16.  Appeal, accordingly, has no merit, and is dismissed in limine.
Sd/- RM. Lodha, C.J.

Sd/- Kishore K Mandal, J
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"The main purpose of the Lokayukta under the Bihar Lokayukta Act, 1973 is to carry out investigation
against public servant and make its recommendation for action to be taken by the State Govt. against the
individual public servant. In case the Lokayukta, after investigation of the complaint finds that public servant
has committed any act of indiscipline or other such acts which makes him liable for being punished, it shall
forward its recommendation to the competent authority for action to be taken.

Under Section 5A of Bihar Lokayukta Act as inserted by Act 13 of 1988, in case the Lokayukta
recommends imposition of penalty of removal from office of public servant falling within section 2 (j) (IV) of
the Act, the Govt. may take action for removal of such public servant without any further enquiry. Thus the
removal of only those public servants who are covered by section 2 (j) (IV) can be made without any further
enquiry, but Section 2 (j} (IV) is confined to a particular type of public servants who are as follows :

"Every head or his Deputy by whatever designation he may be known, of the local authority, the
corporation, the Government Company or a registered society referred to in sub-clause (iii) or any other institution
or authority, subsidised by the State Government."

So far as other public servants (those not covered by section 2 (j) (iv) of the Lokayukta Act) are
concerned they cannot be removed or their services terminated without following the due procedure prescribed
for their punishment. A government servant therefore cannot be removed or dismissed from service without
charges framed, enquiry conducted and punishment awarded in accordance with rules prescribed with regard

to their service."
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IN THE HIGH COURT OF JUDICATURE AT PATNA
C.WJ.C.NO. 11293/06
Shiv Murat Singh-V-State of Bihar & Ors.
3. 30.07.2007 Heard.

The present case reveals a complete disastrous state of affairs prevailing in the Bihar bureaucracy. The
petitioner was a junior engineer and a departmental proceeding was initiated against him for alleged neglect in
his duty and allegedly making wrongful payments, which were not properly due. The departmental proceeding
having been initiated, chargesheet has been submitted. The petitioner filed his show cause / explanation. Petitioner
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alleges that thereafter he was not communicated anything till an order of punishment was served on him under
memo no. 1223 dated 26.5.1993. This was then kept in abeyance for a long time suo moto by the government
and then ultimately final order of punishment was communicated, vide memo no. 832, dated 19.3.1997. He filed
an appeal. The same was dismissed and the order communicated to him under memo no. 208, dated 5.5.2004.

The grievance of the petitioner is that once a proceeding had been initiated, chargesheet submitted and
petitioner filed his explanation, then the proceeding required that evidences be taken and considered in a duly
constituted proceeding before an enquiry officer appointed in this regard. The petitioner ought to have been
granted opportunity to rebut the evidences being brought on records.

On behalf of the State to establish the charge and then the enquiry officer was required to submit a report
to the disciplinary authority. The requirement of the law is that the enquiry report is then to be furnished to the
delinquent for his comments and having considered the same, the disciplinary authority is to give a finding of
guilty or otherwise and then proceed to issue second show cause with regard to proposed penalty. After considering
the cause shown, if any, the punishment has to be imposed.

In the present case obligation of their duty and responsibility in matters of conduct of disciplinary proceeding
nothing was done by the authorities. No evidence was taken, much less, any enquiry conducted with notice to or
in presence of the petitioner. It is specifically admitted in para 10 of the counter affidavit that even prior to
submission of enquiry report, punishment orders were issued, which were deferred awaiting second, third and
fourth enquiry reports by different bodies. This is a procedure unknown to law. From this it would be seen that
neither any enquiry in accordance with law was conducted nor any enquiry report was furnished to the petitioner,
nor any show cause with regard to proposed punishment issued to the petitioner. Everything was being conducted
in its evolved procedure unknown to law. Punishment order issued was deferred. Enquiries outside the
departmental proceeding were taken note of. Again a procedure unknown to law. Then having been held guilty
when he filed an appeal there was no hearing by the appellate authority. Against when the appeal was dismissed
all that the petitioner is told that the government does not consider it proper to enquire in the matter. This is an
apology for an appellate order to be passed in a disciplinary proceeding. Not only the lower authority but the
appellate authority also appears to have evolved this own procedure. The appellate order is not a speaking
order. It does not deal the contention as raised by the petitioner while filing appeal. This court fails to understand
that if responsibilities are conferred on officer in relation to departmental proceeding may it be at the original
level or appellate level why are not the officer trend to discharge their responsibilities as directed by law and
why such a vital errors are committed which not only runs counter to the principle of good administration but
create and generate more litigation and complication that is required instead of solving any problem at issue.

In view of the facts, as stated in the counter affidavit, I have no option but to set aside the entire proceedings
as taken up against the petitioner. The orders of punishment and the appellate order are also quashed. The
proceeding against the petitoner is relegated to the stage of his filing explanation to the charges served. State
would be free to appoint a fresh enquiry officer and proceed from that stage onwards in accordance with law.

Unfortunately, a proceeding that was initiated in the year 1992 for a lapse of 1991 is being relegated to the
original stage for no fault of the petitioner but solely of the officials, who are expected to know the rules of
procedure in such matters and have been entrusted with the responsibility in such matters and they have failed
to carry out their obligations.
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I have accordingly no option but to pass order as indicated above and allow this writ petition, The orders as
contained in Annexures 1, 2 and 5 are accordingly quashed.

Let a copy of this order be sent to Secretary. Department of Personnel and Administrative Reforms Govt.
of Bihar, Patna, for needful.

Sd/- Navaniti Pd. Singh
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Advocate Genperal

Opinion has been sought mainly on the question whether there is necessity of following the procedure for
punishment of a Public Servant even after the recommendation of the Lokayukta if the same is accepted. In this
respect the scope of Section 5 A of the Bihar Lokayukta Act, as inserted by Act 13 of 1988 is also required to
be considered.

The main purpose of the Lokayukta under the Bihar Lokayukta Act, 1973 is to carry out investigation
against public servant and make its recommendation for action to be taken by the State Govt. against the
individual public servant. In case the Lokayukta, after investigation of the complaint, finds that public servant
has committed any act of indiscipline or other such acts which makes him liable for being punished, it shail
forward its recommendation to the competent authority for action to be taken.

Under Section 5 A of Bihar Lokayukta Act as inserted by Act 13 of 1988, in case the Lokayukta recommends
imposition of penalty of removal from office of public servant falling within Section 2 (j) (IV) of the Act, the
Govt. may take action for removal of such public servant without any further enquiry. Thus the removal of only
those public servants who are covered by section 2 (j) (IV) can be made without any further enquiry, but
Section 2 (j) (IV) is confined to a particular type of public servants who are as follows :-

"Every head or his Deputy by whatever designation he may be known, of the local authority, the Corporation,
the Government Company or a registered society referred to in sub-clause (iii) or any other institution or authority,
subsidised by the State Government.”

So far as other public servants (those not covered by Section 2 () (iv) of the Lokayukta Act) are concerned
they cannot be removed or their services terminated without following the due procedure prescribed for their
punishment. A Government servant therefore cannot be removed or dismissed from service without charges
framed, enquiry conducted and punishment awarded in accordance with rules prescribed with regard to their

service.
Sd/- 11.12.06
Ray Sivaji Nath
AAG-4
Forwarded to L.R.
Sd/-03.02.07
P. K. Shahi
Advocate General, Bihar
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GOVERNMENT OF BIHAR

PERSONNEL AND ADMINISTRATIVE REFORMS DEPARTMENT

NOTIFICATION
Patna, Dated 12.07.2005

No. 3/M-1-16/2001-Ka-1112/ In exercise of the powers conferred by the proviso to the article 309 of

the Constitution of India, the Governmeat of Bihar is pleased to make the following rules -

BIHAR GOVERNMENT SERVANTS (CLASSIFICATION, CONTROL & APPEAL)
RULES, 2005

PART -1
GENERAL

1. Short title , extent and commencement. — (1) These Rules may be called the "Bihar Government
Servants (Classification, Control and Appeal) Rules, 2005.

(2)
(3)

It shall extend to the whole of The State of Bihar.
These Rules shall come into force from the date of its publication in the official Gazette.

Definition. — For the purposes of these Rules, unless there is any thing repugnant in the subject or context—

(a)
(b}

(c)
Y

(e)

()
{g)
(h)

D

'‘Government' means the Government of Bihar;

'Orders of the Government' mean executive orders passed in exercise of powers given under Rules of
Executive Business framed under Article 166 of the Constitution of India;

"Probationer' meas a person appointed to a service on probation;

'Civil Services cadre' means all classes of Civil Services of the State and it includes also all other
similar cadre or extra cadre existing posts under the State Government of Bihar;

'Post' means any existing post under the services of the State Government of Bihar;

'Appointing authority' in relation to a Governiment servant means the authority -

(i) who is empowered to make appointments to the Service of which the government servant is for
the time being a2 member, or

(i) who is empowered to make appointments to the post which the government servant for the time
being holds, or

(i) who has appointed the government servant to such Service, grade or post, as the case may be, or

(iv) where the government servant having been a permanent member of any other Service or having
substantively held any other permanent post, has been in continuous employment of the government,
such authority who appointed him to that Service or to any grade in that Service or to that post,

'Cadre authority’, in relation to a service, has the same meaning as in the Rules regulating that service;
‘Commission’' means the Bihar Public Service Commission;

'Department of the Government of Bihar' means a department as specified in the Rules of Executive
Business;

Save as otherwise expressly provided in the Rules of a particular cadre, 'Disciplinary Authority' means
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(k)

M

(m)
{(n)
(0)

Appointing Authority or any other Authority authorised by it who shall be competent under these Rules
to impose on a government servant any of the penalties specified in rule 14 of these Rules ;

'Government servant’ means a person who-

(i) is a member of a service or holds a civil post under the State and it includes any such person on
foreign service or whose services are temporarily entrusted to the Government, or a local or
other authority;

(i} is a member of a service or holds a civil post under the Government and whose services are
temporarily entrusted to the Union Government or any other State Government;

‘Head of the department', for the purpose of exercising the powers as appointing, disciplinary, appellate

or revisional authority, means such authority who is declared as the head of the Department under the

Bihar Service Code;

"Head of the office' for the purpose of exercising the powers as appointing, disciplinary, appellate or

revisional authority, means such authority who is declared to be the Head of the Office;

'Secretary' means a Secretary to the Government in any Department;

'Service' means a civil service of the State;

'"Valid notice' means a notice as provided under C.P.C. and the General Clauses Act.

Application of these Rules.— (1) These Rules shall apply to every government servant but shall not
apply to-

(2

3)

(4)

(a) any member of the All India Services,

(b) any person in casual employment,

(c) any person subject to discharge from service on less than one month's notice,

(d) any person for whom special provision is made, in respect of matter covered by these Rules, by
or under any law for the time being in force or by or under any agreement entered into with the
previous approval of the Government before or after the commencement of these Rules, in regard
to matter covered by such special provisions.

Notwithstanding anything contained in sub-rule (1), the Government of Bihar may, by order, exciude

any class of government servants from the operation of all or any of these Rules against him.

Notwithstanding anything contained in sub-rule (1), these Rules shall apply to every government servant

temporarily transferred to a Service or post coming within {(d) in sub-rule (1).

If any doubt arises with respect to the provisions of these Rules the matter shall be referred to the

Government in the Department of Personnel & Administrative Reforms, whose decision shall be final.

PART II
CLASSIFICATION

Classification of Civil Services.— The Civil Services of the State shall be classified as follows :-

@)
(i)
(i)

Group - A
Group - B
Group - C

(iv) Group -D
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5.

6‘

Constitution of Civil Services,.— The Civil Services of the State shall be constituted into Group-A,
Group-B, Group-C and Group-D by a generat or special order of the Government.

Classification of posts.— All the civil posts under the State shall, by a general or special order of the
Government be classified as follows—

(i) Group- A
(i) Group-B
(iii) Group-C

(iv) Group-D
Explanation - All references to Civil Services/Civil Posts of Group - A, Group - B, Group - C and Group-
D in all Rules, Orders, Schedules, Notifications, Regulations, Instructions and Directions in force, immediately
before the commencément of these Rules shall be construed as references to Civil Services/ Civil Posts,
Group-A, Group-B, Group-C and Group-D respectively.
PART III
APPOINTING AUTHORITY
Appointment in Group A and Group B of Civil Services.— All appointments to Group-A and Group-B
of civil services and Group-A posts shall be made by the Government :
Provided that the Government may, by a general or a special order and subject to such conditions as may be
specified in such order, delegate the power to make such appointments to any other authority.
Appointments to other Services and Posts.— All appointments to Group-B, Group-C and Group-D
posts shall be made by the authorities specified in that behalf by a general or special order of the Government,
PART IV
SUSPENSION
Order of Suspension.— (1) The appointing authority or any authority to which the appointing authority is
subordinate or the disciplinary authority or any other authority empowered in that behalf by the Government
by general or special order, may place a government servant under suspension when—
(a) adisciplinary proceeding against the government servant is contemplated or is pending, or
(b) in the opinion of the authority aforesaid, the government servant has engaged himself or herself in
activities prejudicial to the interest of the security of the State, or
(c) a case against the government servant in respect of any criminal offence is under investigation,
inquiry or trial and the competent authority is satisfied that it is expedient to suspend the government
servant in public interest.
(2) A government servant shall be deemed to have been placed under suspension by an order of appointi ng
authority with effect from the following date -
{a) from the date of his or her detention, if he or she is detained in custody, whether on a criminal
.charge or otherwise for a period exceeding forty-eight hours;
(b) from the date.of his or her conviction, if, in the event of a conviction for an offence he or she is
sentenced to a term of imprisonment exceeding forty-eight hours and is not forthwith dismissed
or removed or compulsorily retired consequent to such conviction.
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EXPLANATION— The period of forty-eight hours specified in clause (b) of this sub-rule shall be

computed from the date of commencement of the imprisonment after the conviction and for this purpose

intermittent periods of imprisonment, if any, shall be taken into account,

(3) (i) After the custody period under sub-rule (2), the period of deemed suspension shall be deemed to
end when the government servant give his joining and the joining shall be accepted.

(ii) If a decision is taken to suspend the government servant again under sub-rule (1) (a), or (b) or (c),
then such action may be taken only after acceptance of joining and by issuing a separate order.

(4) Where a penalty of dismissal, removal or compulsory retirement from service imposed upon a
government servant under suspension is set aside in appeal or on revision under these Rules and the
case is remitted for further inquiry or action or with any other directions, the order of his suspension
shall be deemed to have continued in force on and from the date of the original order of dismissal,
removal or compulsory retirement and shall remain in force unti} further orders.

(5) Where a penalty of dismissal, removal or compulsory retirement from service imposed upon a
government servant is set aside or declared or rendered void in consequence of or by a decision of a
court of law and the disciplinary authority, on a consideration of the circumstances of the case, decides
to hold further inquiry against the government servant to meet a situation where the court has passed
an order purely on technical grounds without going into the merits of the case, on the allegations on
which the penalty of dismissal, removal or compulsory retirement was onginally imposed, the government
servant shall be deemed to have been placed under suspension by the Appointing Authority from the
date of the original order of dismissal, removal or compulsory retirement and shall continue to remain
under suspension until further orders.

(6) (a) An order of suspension made or deemed to have been made under this rule shall continue to

remain in force until it is modified or revoked by the authority competent.

(b) Where a government servant is suspended or is deemed to have been suspended (whether in
connection with any disciplinary proceeding or otherwise) and any other disciplinary proceeding is
commenced against him or her during the continuance of that suspension, the authority, competent to
place him or her under suspension, may, for reasons to be recorded by it in writing, direct that the
government servant shall continue to be under suspension till the termination of all or any of such
proceedings.

(c) An order of suspension made or deemed to have been made under this rule may, at any time, be
modified or revoked by the same authority who or whose subordinate authority has passed such
order.

(7) Charge-sheet must be framed within three months from the date of issue of suspension order failing
which on expiry of three months, the suspension order shall be revoked unless the authority, which
issued the suspension order, passes the order renewing the suspension alongwith reasons to be recorded
in writing for the delay in framing of charge-sheet for a further period of four months;

Provided that after the expiry of extended period of four months the suspension order shall stand

revoked if the charge-sheet is not framed.

10. Subsistence allowance during suspension.— (1) A government servant under suspension or deemed to

have been placed under suspension shall be entitled to receive a subsistence allowance an amount equal to
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11.

the half average pay and in addition, dearness allowance admissible on such half pay;

Provided that where the period of suspension has exceeded twelve months, the authority, who has made
such order of suspension, shall be competent to vary the amount of subsistence allowance for any period

susbsequent to the period of first twelve months as follows :-

(i) the amount of subsistence allowance may be increased by such a suitable amount, which shall not
be exceeding fifty per cent of the subsistence allowance admissible during the period of the first
twelve months, if, in the opinion of the said authority, the period of suspension has been prolonged,
for which, for reasons to be recorded in writing, the government servant is not responsible.

(i} the amount of subsistence allowance may be reduced by such a suitable amount which shall not
be exceeding fifty per cent of the subsistence allowance admissible during the period of first
twelve months, if, in the opinion of the said authority, the period of suspension has been prolonged,

for which, for reasons to be recorded in writing, the government servant is responsible.

(iii} the rate of dearness allowance will be based on the rates increased or, the reduced amount, as the
case may be, of subsistence allowance admissible under sub-clause (1) or sub-clause (ii) of this rule;

Provided that the government servant shall be entitled to receive subsistence allowance only for
such period when he is actually present at the headquarters, during the suspension period. He
shall be required to mark his attendance in the attendance register meant for such government

servant;

Provided further that since the headquarters cannot be fixed for the period of custody, therefore
marking of such attendance shall not be required for the period of custody.

(2) No government servant shall be entitled to receive payment under sub-rule (1) unless he furnishes a

certificate that he is not engaged in any other employment, business, profession or vocation.

(3) Where suspension is under sub-rule (2) of rule 9, in that case also the subsistence allowance shall be
admissible in accordance with sub-rule (1) above. As a result of deemed suspension due to detention
in custody the payment of subsistence allowance may be made to the dependent nominated by the
government servant on the basis of his authority. Such subsistence allowance shall be paid by the
same establishment where the government servant was posted at the time of detention.

(4) The disciplinary authority shall be the competent authority to grant subsistence allowance and to increase
or decrease the same.

Treatment of service on reinstatement and admissibility of pay and allowances after suspension.—

(1) When a government servant under suspension is reinstated or would have been so reinstated but for his

superannuation while under suspension, the disciplinary authority shall consider and make specific order

regarding the following -

(a) the pay and allowances to be paid to the government servant for the period of suspension ending
with reinstatement or the date of his retirement on superannuation, as the case may be, and

'(b) whether or not the said period shall be treated as a period spent on duty.

(2) Notwithstanding anything contained in rule-10 of these Rules, where a government servant under
suspension has died before the disciplinary or court proceedings instituted against him are concluded,
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the period between the date of suspension and the date of death shall be treated as on duty for all
purposes and his family shall be paid the fuil pay and allowances for that period to which he would
have been entitled had he not been suspended. While making such payment adjustment shall be made
in respect of subsistence allowance and other allowance already paid and the adjustment of government
dues or loans.

Where the disciplinary authority is of the opinion that the suspension was wholly unjustified, the government
servant shall, subject to the provisions of sub-rule (8) of his rule, be paid such full pay and allowances to
which he would have been entitled, had he not been suspended. While making such payment adjustment
shall be made in respect of subsistence allowance and other allowances already paid;

Provided that where such authority is of the opinion that the termination of the proceedings instituted
against the government servant had been delayed due to reasons directly for which the government
servant is liable, it may, give the government servant an opportunity to make his or her representation
and consider the representation, if any, submitted by him or her. After that it may direct, for reasons to
be recorded in writing, that the government servant shall be paid for the period of such delay only such
proportion of such pay and allowances as may be determined by it.

In cases falling under sub-rule (3) of this rule, the period of suspension shall be treated as a period
spent on duty for all purposes.

In cases other than those falling under sub-rules (2) and (3) of this rule, the government servant shall
subject to the provisions of sub-rules (8) and (9) be paid such proportion of the full pay and allowances
to which he would have been entitled had he not been suspended, as the disciplinary authority may
determine. Such determination by the disciplinary authority shall be done after giving notice to the
government servant of the quantum proposed and after considering the representation, if any, submitted
by him in that connection within sixty days from the date on which notice aforesaid is served on the
government servant. _
Where suspension is revoked pending finalisation of the disciplinary proceeding or proceedings in a
court, any order passed under sub-rule (1) of this ruie before the conclusion of the proceedings
against the government servant, shall be reviewed on its own motion, after the conclusion of the
proceedings by the disciplinary authority and an order shall be made by him in accordance with the
provisions contained in sub-rule (3) or sub-rule (5), as the case may be.

In a case falling under sub-rule (5) of this rule the period of suspension shall not be treated as a period
spent on duty, unless the disciplinary authority specifically directs that it shall be the period spent for
any specified purposes.

The payment of allowances under sub-rule (2), sub-rule (3) or sub-rule (5) of this rule shall be subject
1o all other conditions under which such allowance are admissible.

The proportion of the full pay and allowances deterrnined under the proviso to sub-rule (3) or under
sub-rule (5) of this rule shall neither be equal to full pay and allowances nor shall it be less than the

subsistence allowance.

12. Treatment of service on reinstatement and admissibility of pay and allowances after dismissal,
removal or compulsory retirement as a result of appeal.— (1) When a government servant, who has
been dismissed, removed or compulsory retired, is reinstated as a result of appeal or would bave been so
reinstated but for his retirement on superannuation while under suspension or not, the disciplinary authority
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shall consider and pass a specific order -

(2)

3

(4)

(5)

(6)

(a) regarding the pay and allowances to be paid to the government servant for the period of his
absence from duty including the period of suspension preceding his dismissal, removal, or
compulsory retirement, as the case may be; and

(b}  whether or not the said period shall be treated as a period spent on duty ?
The government servant shall, subject to the provisions of sub-rule (6) be paid the full pay and allowances
to which he would have been entitled, had he not been dismissed, removed or compulsorily retired or
suspended prior to such dismissal, removal or compulsory retirement, as the case may be, in cases-
(i) where the disciplinary authority is of opinion that the government servant who had been dismissed,
removed or compulsorily retired has been fully exonerated, or
(i) where the order of dismissal, rernoval or compulsory retirement from service is set aside by the
appellate authority solely on the ground of noncompliance of the requirement of these Rules and
no further inquiry is proposed to be held:
Provided that where such authority is of the opinion that the termination of the proceedings instituted
against the government servant had been delayed due to reasons directly attributable to the
governmant servant, it may, after giving him an opportuinity to make his representation and after
considering the representation, if any, submitted by him, direct, for reasons to be recorded in writing,
that the government servant shall, subject to the provisions of sub-rule (7), be paid for the period of
such delay, only such proportion of such pay and allowances as it may be determined by him.
In a case falling under sub-rule (2), the period of absence from duty including the pericd of suspension
preceding dismissal, removal or compulsory retirement, as the case may be, shall be treated as a
period spent on duty for all purposes.
In cases other than those covered by sub-rule (2) of this rule the government servant shall, subject to
the provisions of sub-rule (6) and (7), be paid such proportion of the full pay and allowances to which
he would have been entitled, had he not been dismissed, removed or compulsorily retired or suspended
prior to such dismissal, removal or compulsory retirement, as the case may be, as the disciplinary
authority may determine. The disciplinary authority shall determine the proportion of such payment
after giving notice to the government servant of the quantum proposed and after considering the
representation, if any, submitted by him, in that connection within sixty days from the date on which
the notice aforesaid is served on the government servant.
In a case falling under sub-rule (4), the period of absence from duty including the period of suspension
preceding his dismissal, removal or compulsory retirement, as the case may be, shall not be treated as
a period spent on duty, unless the disciplinary authority specifically directs that it shall be so treated for
any specified purpose:
Provided that if the government servant so represents, such authority may after consideration, direct
that the period of absence from duty including the period of suspension preceding his dismissal, removal
Or compuisory retirement, as the case may be, shall be converted into leave of any kind due and
admissible to the government servant.

The payment of allowances under sub-rule (2) or sub-rule (4) shall be subject to all other conditions

under which allowances are admissible.
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(7) The proportion of the full pay and allowances determined under the proviso to sub-rule (2) or under
sub-rule (4) shall neither be equal to the full pay and allowances nor less than the subsistence allowance
and other allowances admissible under rule 10, as the case may be.

(8) Any payment made under this rule to a government servant on his reinstatement shall be subject to
adjustment of the amount, if any, earned by him through an employment during the period between the
date of removal, dismissal or compulsory retirement, as the case may be, and the date of reinstatement.
Where the pay and allowances admissible under this rule are equal to or less than the amounts earned
during such employment elsewhere, nothing shall be paid to the government servant.

Treatment of service on reinstatement and admissibility of pay and allowances where dismissal,
removal or compulsory retirement is set aside by a court of law— (1) Where the dismissal, removal
or compulsory retirement of a government servant is set aside by a court of law and such government
servant is reinstated without holding any further inquiry, the period of absence from duty shall be regulariséd
and the government servant shall be paid pay and allowances in accordance with the provisions of sub-rule

(2) or (3) of this rule subject to the directions, if any, of the court.

(2) () In cases other than those covered by sub-rule (3) of this rule, the government servant shall be
paid such proportion of the full pay and allowances to which he would have been entitled had he
not been dismissed, removed or compulsorily retired, or suspended prior to such dismissal, removal
or compulsory retirement, as the case may be, and as the disciplinary authority may determine.
The disciplinary authority shall determine the proportion of such payment after giving notice to
the government servant of the quantum proposed and after considering the representation, if
any, submitted by him, in that connection, within sixty days, from the date on which the notice
aforesaid is served on the government servant :

Provided that any payment under this sub-rule to a government servant shall neither be equal to
the full pay and allowances nor less than the subsistence allowance and other allowances

admissible under rule-10, as the case may be.

(ii) The period intervening between the date of dismissal, removal or compulsory retirement including
the period of suspension preceding such dismissal, removal or compulsory retirement, as the
case may be, and the date of judgment of the court shall be regularised in accordance with the
provisions contained in sub-rule (5) of rule-12.

(3) Where the dismissal, removal or compulsory retirement of a government servant is set aside by
a court on the merit of the case, or where the dismissal, removal or compulsory retirement of a government
servant is set aside by a court solely on the ground of non-compliance with the requirements of these Rules
and no further inquiry is proposed to be held, the period intervening between the date of dismissal, removal
or compulsory retirement as the case may be, and the date of reinstatement shall be treated as on duty for
all purposes. As a result the government servant shall be paid full pay and allowances for the period to
which he would have been entitled, had he or she not been dismissed, removed or compulsorily retired or
suspended prior to such dismissal, removal or compulsory retirement, as the case may be.

“) The payment of allowances under sub-rule (2) or sub-rule(3) shall be subject to all other conditions
under which such allowances are admissible.
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Any payment made under this rule to a government servant on his reinstatement shall be subject

to adjustment of the amount, if any, earned by him or her through any employment during the period
between the dismissal, removal or compulsory retirement and the date of reinstatement. Where the pay
and allowances admissible under this rule are equal to or less than those eamed during such employment

elsewhere, nothing shall be paid to the government servant,

PART -V
PENALTIES AND DISCIPLINARY AUTHORITIES

14. Minor and Major Penalties.— The following penalties may, for good and sufficient reasons and as
hereinafter provided, be imposed on a government servant, namely :-

Minor Penalties -

(B
~ (i)

(iii)

(iv)

(v)
Major
(vi)

(vii)

(viii}
(ix)

(x)

censure;
withholding of promotion;

recovery from his pay of the whole or part of any pecuniary loss caused by him to the Government
by negligence or breach of orders:

reduction to a lower stage in the time-scale of pay for a period not exceeding three years,
without cumulative effect:

withholding of increments of pay;
Penalties -

save as provided for in clause (iv), reduction to 2 lower stage in time-scale of pay, for a specified
period, with further directions as to whether or not the government servant will earn increments of
pay during the period of such reduction and whether on the expiry of such period the reduction wiil
or will not have the effect of postponing the future increments of hijs pay;

reduction to a lower time-scale of pay, grade, post or service which shall ordinarily be a bar to
the promotion of the government servant to the time-scale of pay, grade, post or service from
which he or she was reduced, with or without further directions regarding conditions of restoration
to the grade or post or service from which the government servant was reduced and his seniority
and pay on such restoration to that grade, post or service:

compuisory retirement;

removal from service which shall not be a disqualification for future employment under the
Governiment.

dismissal from service which shall ordinarily be a disqualification for future employment under
the Government :

Provided that, in every case in which the charge of acceptance from any person of any gratification,
other than legal remuneration, as a motive or reward for doing or forbearing to do any official act is
established, the penalty mentioned in clause (ix) or clause (x) shall be imposed :

Provided further that in any exceptional case and for special reasons to be recorded in writing, any
other penalty may be imposed.
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EXPLANTATION — The following shall not amount to a penalty within the meaning of this rule,
namely-

(§) withholding of increments of pay of a government servant for his failure to pass any
departmental examination in accordance with the Rules or orders governing the service to
which he belongs or post which he holds or the terms of his appointment;

(ii) withholding of promotion of a government servant after consideration of his case to a
service, grade or post for which he is eligible, whether he is in a substantive or in officiating
capacity;

(iii)  non-promotion of a government servant, whether in a substantive or officiating capacity,
after consideration of his case, to a service, grade or post for promotion to which he is
eligible;

(iv)  reversion of a government servant officiating in a higher service, grade or post to a lower

service, grade or post or on any administrative ground unconnected with his conduct;

{v) reversion of a government servant appointed on probation to any other service, grade or
post to his permanent service, grade or post during or at the end of the period of probation
in accordance with the terms and conditions of his appointment or the Rules and order

governing such probation;

(vi)  replacement of the services of a government servant, whose services had been borrowed
from a State Government or an authority under the control of a State Government, at the
disposal of the State Government or the authority from which the services of such government

servant had been borrowed;

(vii) compulsory retirement of a government servant in accordance with the provisions relating

to superannuation or retirement under rule 74 of the Bihar Service Code;
(viii) termination of the service -
(a} of a government servant appointed on probation, during or at the end of the period

of his probation, in accordance with the terms and conditions of his appointment or

the Rules and orders governing such probation; or

(b} of a government servant employed under an agreement, in accordance with the terms
of such agreement.
15. Disciplinary Authorities.— (1) The Government may impose any of the penalties specified in rule 14 on
any government servant.
(2) Without prejudice to the provisions of sub-rule (1), any of the penalties specified in rule 14 may be
imposed on a government servaat by the appointing authority or any authority to which the appointing
authority is subordinate or by any other authority empowered in this behalf by a general or special order of
the Government.
16. Authority to institute proceedings.— The Government or appointing authority or any authority to which
the appointing authority is subordinate or any other authority empowered by general or special order of the

Government may-
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(a) institute disciplinary proceedings against any government servant ;

(b) direct a disciplinary authority to institute disciplinary proceedings against any government servant
on whom that disciplinary authority is competent to impose any of the penalties specified in rule
14 under these Rules.

. (2) Adisciplinary authority, competent under these Rules to impose any of the penalties specified in clauses

(1) to (v) of rule 14, may institute disciplinary proceedings against any government servant for the

imposition of any of the penalties specified in clauses (vi) to (x) of rule 14 notwithstanding that such

disciplinary authority is not competent under these Rules to impose any of the penalties under clauses

(vi} to (x) of rule 14,

PART - VI
PROCEDURE FOR IMPOSING PENALTIES

17. Procedure for imposing major penalties.—
(1) No order imposing any of the penalties specified in clauses (vi) to (x) of rule 14 shall be made without
holding an inquiry, as far as may be, in the manner provided in these Rules.

. (2} Wherever the disciplinary authority is of the opinion that there are grounds for inquiring about the truth
of any imputation of misconduct or misbehaviour against a government servant, he may himself inquire
into it, or appoint under these Rules, an authority to inquire about the truth thereof.

EXPLANATION - Where the disciplinary authority himself holds the inquiry, any reference in
sub-rule (7) to sub-rule (20) and in sub-rule (22) of this rule to the inquiring authority shall be
construed as a reference to the disciplinary authority.

(3) Where it is proposed to hold an inquiry against a government servant under this rule, the disciplinary
authority shall draw up or cause to be drawn up-
(i)  the substance of the imputations of misconduct or misbehaviour as a definite and distinct articles

" of charge;

(i) a statement of the imputations of misconduct or misbehaviour in support of each article of charge,
which shall contain-

“ - (a) astatement of all relevant facts including any admission or confession made by the government

servant;
(b) a list of such document by which, and a list of such witnesses by whom, the articles of
charge are proposed to be sustained.

(4) The disciplinary authority shall deliver or cause to be delivered to the government servant a copy of
the articles of charge, such statement of the imputations of misconduct or misbehaviour and a list of
documents and witnesses by which each article of charge is proposed to be sustained and shall require
the government servant to submit, within such time as may be specified, a written statement of his
defence and to state whether he desires to be heard in person.

. (5} (a) On receipt of the written statement of defence, the disciplinary authority may himseif inquire

into such of the articles of charge which are not admitted, or, if it thinks necessary to appoint,

under sub-rule (2) of this rule, an inquiry authority for the purpose he may do so and where all
the articles of charges have been admitted by the government servant in his written statement

rel

of defence, the disciplinary authority shall record his findings on each charge after taking such
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M

(8)

evidence as it may think fit and shall take action in the manner laid down in rule 18.

(b) If no written statement of defence is submitted by the government servant, the disciplinary
authority may itself inquire into the articles of charge or may, if it thinks necessary to appoint,
under sub-rule (2) of this rule an inquiry authority for the purpose, it may do so.

(c) Where the disciplinary authority itself inquires into any article of charge or appoints an inquiring
authority for holding an inquiry about such charge, it may, by an order, appoint a government
servant or a legal practitioner, to be known as the "Presenting Officer” to present on his behalf
the case in support of the articles of charge.

The disciplinary authority shall, where it is not the inquiring authority, forward the following records to
the inquiring authority -
(1) a copy of the articles of charge and the statement of the imputations of misconduct or

misbehaviour;
(i) acopy of the written statement of defence, if any, submitted by the government servant;
(i) a copy of the statement of witnesses, if any, specified in sub-rule (3) of this rule;

(iv) evidence proving the delivery of the documents specified to in sub-rule (3) to the government

servant; and

(v)  acopy of the order appointing the "Presenting Officer.”

The government servant shall appear in person before the inquiring authority on such day and at such

time within ten working days from the date of receipt by him of the articles of charge and the statement

of the imputations of misconduct of misbehaviour, as the inquiring authority may, by a notice in writing,
specify in this behalf or within such further time, not exceeding ten days, as may be specified by the
inquiring authority.

(a) The government servant may take the assistance of other government servant posted in any
office, either at his headquarter or at the place where the inquiry is to be held, to present the
case on his behalf :

Provided that he may not engage a legal practitioner for the purpose, unless the Presenting
Officer appointed by the disciplinary authority is a legal practitioner, o1, the disciplinary authority,
having regard to the circumstances of the case, sO permits :

Provided also that the government servant may take the assistance of any other government
servant posted at any other station, if the inquiring authority, having regard to the circumstances
of the case, and for reasons to be recorded in writing, so permits :

Provided further that the government servant shall not take the assistance of any such other
government servant who has three pending disciplinary cases on hand in which he has to give
assistance.

(b) The government servant may take the assistance of a retired government servant to present the
case on his behalf, subjet to such conditions as may be specified by the Government from time
to time by general or special order in this behalf.

(9) If the government servant, who has not admitted any of the articles of charge in his written statement

of defence or has not submitted any written statement of defence, appears before the inquiring authority,
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such authority shall ask him whether he is guilty or has to say any thing for his defence and if he pleads
guilty to any of the articles of charge, the inquiring authority shall record the plea, sign the record and

obtain the signature of the government servant thereon.

(10) The inquiring authority shall return a finding of guilt in respect of those articles of charge to which the

government servant pleads guilty.

(11) The inquiring authority shall, if the government servant fails to appear within the specified time or

refuses or omits to plead, require the Presenting Officer to produce the evidence by which he proposes
to prove the articles of charge, and shall adjourn the case to a later date not exceeding thirty days,
after recording an order that the government servant may, for the purpose of preparing his defence,—

(1)  inspect within five days of the order or within such further time not exceeding five days as the
inquiring authority may allow, the documents specified in the list in sub-rule (3);

(i) submit a list of witnesses to be examined on his behalf;

NOTE - If the government servant applies in writing for the supply of copies of the statements

of witnesses mentioned in the list referred to in sub-rule (3), the inquiring authority
shall furnisk him with such copies as early as possible,
(i) give a notice within ten days of the order or within such further time as the inquiring authority

may allow for the discovery or production of any documents which are in the possession of
Government but not mentioned in the list specified in sub-rule (3) of this rule:

Provided that the government servant shall indicate the relevance of the documents required
by him to be discovered or produced by the Government.

(12) The inquiring authority shall, on receipt of the notice for the discovery or production of documents,

forward the same or copies thereof to the authority in whose custody or possession the documents are
kept, with a requisition for the Production of the document by such date as may be specified in such
requisition :

Provided that the inquiring authority may, for reasons to be recorded by it in writing, refuse to requisition

such of the documents as are, in its opinion, not relevant to the case.

(13) On receipt of the requisition specified in sub-rule (12) of this rule, every authority having the custody

or possession of the requisitioned documents shall produce the same before the inquiring authority :
Provided that if the authority, having the custody or possession of the requisitioned documents, is
satisfied, for reasons to be recorded by it in writing, that the production of all or any of such documents
will be against public interest or security of the State, he shall inform the inquiring authority accordingly
and the inquiring authority shall, on being so informed, communicate the information to the government
servant and withdraw the requisition made by it for the production or discovery of such documents.

(14) On the date fixed for the inquiry, the oral and documentary evidence by which the articles of charge

are proposed to be proved shall be produced by or on behalf of the disciplinary authority. The witnesses
shall be examined by or on behalf of the Presenting Officer and may be cross-examined by or on
behalf of the government servant. The Presenting Officer shall be entitled to re-examine the witnesses
on any points on which they have been cross-examined, but not an any new matter, without the leave
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(16)
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(18)

(19)

(20)

(21)

of the inquiring authority. The inquiring authority may also put such questions to the witnesses, as it
thinks fit.

If it shall appear necessary before the close of the case on behalf of the disciplinary authority, the
inquiring authority may, in his discretion, allow the Presenting Officer to produce evidence not included
in the list given to the government servant or may itself call for new evidence or recall and re-examine
any witness and in such case the government servant shall be entitled to have, if he demands it, a copy
of the list of further evidence proposed to be produced and an adjournment of the inquiry for three
clear days before the production of such new evidence, exclusive of the day of adjournment and the
day to which the inquiry is adjourned. The inquiring authority shall give the government servant an
opportunity of inspecting such documents before they are taken on the record. The inquiring authority
may also allow the government servant to produce new evidence, if it is of the opinion that the production
of such evidence is necessary in the interests of justice :
Provided that new evidence shall not be permitted or called for or any witness shall not be recalled to
supplement the evidence. Such evidence may be called for if there is any inherent lacuna or defect in
the evidence, produced originally.
When the case for the disciplinary authority is closed, the government servant shall be required to
state his defence, orally or in writing, as he may prefer. If the defence is made orally, it shall be
recorded and the government servant shall be required to sign the record. In either case a copy of the
statement of defence shail be given to the Presenting Officer, if any, appointed.
The evidence on behalf of the government servant shall then be produced. The government servant
may examine himself in his own behalf if he so prefers. The witnesses produced by the government
servant shall then be examined and they shall be liable to examination, cross-examination and, re-
examination by the inquiring authority according to the provisions applicable to the witnesses for the
disciplinary authority.
The inquiring autbority may, after the government servant closes his case, and shall, if the government
servant has not examined himself, generally question him on the circumstances appearing against him
in the evidence for the purpose of enabling the government servant to explain any circumstances
appearing in the evidence against him.
The inquiring authority may, after the completion of the production of evicence, hear the Presenting
Officer, if any, appointed and the government servant, or permit them to file written briefs of their
respective case, if they so desire.
If the government servant to whom a copy of the articles of charge has been delivered, does not
submit the written statement of defence on or before the date specified for the purpose or does not
appear in person before the inquiring authority or otherwise fails or refuses to comply with the provisions
of this rule, the inquiring authority may hold the inquiry ex-parie.
(a) Where a disciplinary authority competent to impose any of the penalties specified in clauses
(i) to (v) of rule 14 [but not competent to impose any of the penalties specified in clauses (vi) to
(x) of rule 14}, has himself inquired into or caused to be inquired into the article of any charge
and that authority having regard to his own findings or having regard to its decision on any of the
findings of any inquiring authority appointed by it, is of the opinion that the penalties specified in
clauses (vi) to (x) of rule 14 should be imposed on the government servant, that authority shall
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forward the records of the inquiry to such disciplinary authority as is competent to impose the
penaities mentioned in clauses (vi) to (x) of rule 14.

(b)  The disciplinary authority to which the records are so forwarded may act on the evidence on the
records or may, if he is of the opinion that further examination of any of the witnesses is necessary
in the interests of justice, recall the witnesses and examine, cross-examine and re-examine the
witnesses and may impose on the government servant such penalties as it may deem fit in
accordance with these rules.

(22) Whenever any inquiring authority, after having heard and recorded the whole or any part of the evidence
in an inquiry ceases to exercise Jurisdiction therein, and is succeeded by another inguiring authority
which has and which exercises such jurisdiction, the inquiring authority so succeeding may act on the
basis of evidence so recorded by its predecessor, or partly recorded by its predecessor and partly
recorded by itself :

Provided that if the succeeding inquiring authority is of the opinion that further examination of any of

the witnesses whose evidence has already been recorded is necessary in the interest of justice, it may

recall, examine, cross-examine and re-examine any such witnesses as hereinbefore provided.

(23) (i)  After the conclusion of the inquiry, a record shall be prepared and it shall contain-
(a) the articles of charge and the statement of the imputations of misconduct or misbehaviour;
(b) the defence of the government servant in respect of each article of charge :
(c) an assessment of the evidence in respect of each article of charge ;
(d) the findings on each article of charge and the reasons thereof.

EXPLANATION — If in the opinion of the inguiring authority the proceedings of the inquiry may
establish any article of charge different from the original articles of the change, he may record
his findings on such article of charge :

Provided that the findings on such article of charge shall not be recorded unless the government
servant has either admitted the facts on which such article of charge is based or has had a
reasonable opportunity of defending himself against such article of charge.

(1) The inquiring authority, where it is not itself the disciplinary authority, shall forward to the
disciplinary authority the records of inquiry which shall include -

(a) the report prepared by it under clause (i) of this sub-ruie;
(b) the written statement of defence, if any, submitted by the government servant :
(c) the oral and documentary evidence produced in the course of the inquiry ;

(d) written briefs, if any, filed by the Presenting Officer or the government servant or both
during the course of the inquiry; and

(e) the orders, if any, made by the disciplinary authority and the inquiring authority in regard
to the inquiry.

18. Action on the inquiry report.— (1) The disciplinary authority, if it is not itself the inquiring authority may,
for reasons to be recorded by it in writing, may remit the case to the inquiring authority for further

405




(2)

(3)

(4)

(5}

(6)

(7)

inquiry and report and the inquiring authority shall thereupon proceed to hold the further inquiry according
to the provisions of rule 17 as far as may be.

The disciplinary authority, after receipt of the enquiry report as per rule 17 (23) (ii} or as per sub-rule
(1), shall, if it disagrees with the findings of the inquiring authority on any article of charge, record its
reasons for such disagreement and record its own finding on such charge, if the evidences on record
is sufficient for the purpose.

The disciplinary authority shall forward or cause to be forwarded a copy of the inquiry report, together
with its own findings, if any, as provided in sub-rule (2), to the government servant who may submit, if
he or she so desires, his or her wriiten representation or submission to the disciplinary authority within
fifteen days.

The disciplinary authority shall consider the representation or submission, if any, submitted by the
government servant before proceeding further in the manner specified in sub-rules (5} and (6).

If the disciplinary authority having regard to its findings on all or any of the articles of charge, is of the
opinion that any of the penalties specified in clauses (i) to (v) of rule 14 should be imposed on the
government servant, it shall, notwithstanding anything contained in rule-19, make an order imposing
such penalty.

If the disciplinary authority, having regard to its findings on all or any of the articles of charge and on
the basis of the evidence adduced during the inquiry, is of the opinion that any of the penalties specified
in clauses (vi) to (x) of rule 14 should be imposed on the government servant, it shall make an order
imposing such penalty and it shall not be necessary to give the government servant any opportunity of
making representation on the penalty proposed to be imposed :

Notwithstanding anything contained in sub-rule (5) and (6), in every case where it is necessary to
consult the Commission, the Commission shall be consulted and its advice shall be taken into
consideration before making any order imposing any penalty on the government servant.

19. Procedure for imposing minor penaities.— (1) Subject to the provisions of sub-rule (3) of rule 18, no
order imposing on a government servant any of the penalties specified in clauses (i) to (v) of rule 14 shall be

made except after -

2)

(a) informing the government servant in writing of the proposal to take action against him and of
the imputations of misconduct or misbehaviour on which it is proposed to be iaken, and giving
him reasonable opportunity of making such representation as he may wish to make against the
proposal;

{(b) holding an inquiry in the manner laid down in sub-rules (3) to (23} of rule 17, in every case in
which the disciplinary authority is of the opinion that such inquiry is necessary ;

(c) taking the representation, if any, submitted by the government servant under clause (a) and the
record of inquiry, if any, held under clause (b) into consideration;

(d) recording a finding on each imputation of misconduct or misbehaviour; and

(e)  consulting the Commission where such consultation is necessary.

The record of the proceedings in such cases shall include —

@ a copy of the intimation to the government servant of the proposal to take action against him;

(ii)  a copy of the statement of imputations of misconduct or misbehaviour delivered to him ;

(i) his representation, if any ;
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(iv)  the evidence produced during the inquiry ;
(v)  the advice of the Commission, if any ;
(vi) the findings of each imputation of misconduct or misbehaviour ; and

(vii) the orders on the case together with the reasons therefor.
20. Special procedure in certain cases.—
Notwithstanding anything contained in rule 17 10 19 —

(i) where any penalty is imposed on a government servant on the ground of conduct which has led
to his convicticn on a criminal charge, or

(i) where the disciplinary authority is satisfied for reasons to he recorded by him in writing that it is
not reasonably practicable to hold an inquiry in the manner provided in these Rules, or

(iii) where the Government is satisfied that in the interest of the State, it is not expedient to hold any
inquiry in the manner provided in these Rules,

- the disciplinary authority may consider the circumstances of the case and make such orders
thereon as it deems fit;

Provided that the government servant may be given an opportunity of making representation on
the penalty proposed to be imposed before any order is made in a case under clause (i);

Provided further that the Commission shall be consulted, where such consultation is necessary,
before any orders are made in any cas¢ under this rule.

21. Communication of Orders.— Orders made by the disciplinary authority shall be communicated to the
government servant who shall also be supplied with a copy of its finding on each article of charge, or where
the disciplinary authority is not the inquiring authority, a statement of the findings of the disciplinary authority
together with brief reasons for its disagreement, if any, with the findings of the inquiring authority and also
& copy of the advice, if any, given by the Commission, and where the disciplinary authority has not accepted
the advice of the Commission, a brief statement of the reasons for such non-acceptance.

22, Common Proceedings.— (1) Where two or more government servants are concerned in any case, the
government or any other authority competent to impose the penalty of dismissal from service on all such
government servants may make an order directing that disciplinary action against all of them may be taken
in a common proceeding.

NOTE :- If the authorities competent to impose the penalty of dismissal on such government servants are
different an order for taking disciplinary action in a common proceeding may be made by the highest of such
authorities with the consent of the others,
(2) Any such order shall specify —
(i) the authority which may function as the disciplinary authority for the purpose of such common
proceeding;
(i) the penalties specified in rule 14 which such disciplinary authority shall be competent to impose;

(iif) whether the procedure laid down in rule 17 and rule 18 or rule 19 shall be followed in the
proceeding.




PART - VII
APPEALS

23.Orders against which appeal lies.— A government servant may prefer an appeal against order of
suspension or order of punishment.

24, Appellate Authorities.— (1) A government servant, including a person who has ceased to be in government
service, may prefer an appeal against the orders specified in rule 23 to the authority specified in this behalf by
a general or special order of the Government or, where no such authority is specified -

(i) where such government servant is or was a member of Civil Service, Group-A or Group-B or
holder of Civil Post, Group-A or Group-B,
(a) to the appointing authority, where the order appealed against is made by an authority
subordinate to it, or
(b} to the Government where such order is made by any other authority;
(i} where such government servant is or was a member of a Civil Service, Group-C or Group-D, to
the authority to which the authority making the order appealed against is immediately subordinate.

(2) There shall be no appeal against the orders of the Government, however review petitions may be filed
in the form of Memorials.

(3) Where the person, who made the order appealed against becomes, by virtue of his subsequent
appointment or otherwise, the appellate authority in respect of such order, an appeal against such
order shall lie to the authority to which such person is immediately subordinate or to an authority
specially authorised for this purpose by the Government.

25. Period of limitation for appeals.— No appeal preferred under this Part shall be entertained unless such
appeal is preferred within a period of forty-five days from the date on which a copy of the order appealed
against is delivered to the appellant :

Provided that the appellate authority may entertain the appeal after the expiry of the said period, if he is
satisfied that the appellant had sufficient cause for not preferring the appeal in time.

26.Forms and content of appeal.—

(1) Every person preferring an appeal shall do so separately and in his own name.

(2) The appeal shall be presented to the authority to whom the appeal may be filed and a copy of appeal
will be forwarded by the appellant to the authority which made the order appealed against. It shall
contain all material statements and arguments on which the appellant relies, shall not contain any
disrespectful or improper language, and shall be complete in itself.

(3) The authority which made the order appealed against, shall on receipt of a copy of the appeal, forward
the same with its comments thereon together with the relevant records to the appellate authority without
any avoidable delay, and without a waiting for any direction from the appellate authority.

27. Consideration of appeal.— (1) In the case of an appeal against an order of suspension, the appeliate
authoﬁty shall consider whether in view of the provisions of rule 9 and having regard to the circumstances
of the case, the order of suspension is justified or not and confirm or revoke or modify the order accordingly.
(2) In the case of an appeal against an order imposing any of the penalties specified in rule 14, the
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appellate authority shall consider—

(a) whether the procedure laid down in these Rules has been complied with and if not, whether such
non-compliance has resulted in the violation of any provisions of the Constitution of India or in the

failure of justice ;

(b) whether the findings of the disciplinary authority are warranted by the evidence on the record ; and

(c) whether the penalty imposed is adequate, inadequate or severe ;

and pass orders -

(1)
(ii)

confirming, enhancing, reducing, or setting aside the penalty; or

remitting the case to the authority which imposed the penalty or to any other authority with
such direction as it may deem fit in the circumstances of the case :

Provided that —

. )
(if)

(i)

(iv)

the Commission shall be consulted in all cases where such consultation is necessary ;

if the enhanced penalty which the appellate authority proposes to impose is one of the penalties
specified in clauses (i) to (v) of rule 14 and an inquiry under rule 17 has not already been held
in the case, the appellate authority shall, subject to the provisions of rule 19, himself hold such
inquiry or direct that such inquiry be held in accordance with the provisions of rule 18 and
thereafter on a consideration of the proceedings of such inquiry and after giving the appellant
a reasonable opportunity, as far as may be in accordance with the provisions of clause (ii) of
rule 18, of making a representation against the penalty proposed on the basis of the evidence
adduced during such inguiry, make such orders as it may deem fit;

if the enhanced penalty which the appellate authority proposed to impose is one of the penalties
specified in clauses (i) to (v) of rule 14 and an inquiry under rule 17 has already been held in
the case, the appellate authority shall, make such orders as it may deem fit, after the appellant
has been given a reasonable opportunity of making a representation against the proposed
penalty; and

no order imposing an enhanced penalty shall be made in any other case unless the appellant
has been given a reasonable opportunity, as far as may be, of making a representation against
such enhanced penalty.

(3) The appeliate authority shall consider all the circumstances of the case and make such orders as it

may deem just and equitable.

PART - VIlI
REVISION

28. Revision.— (1) Notwithstanding anything contained in these Rules,—

(D
(i)

the Goveratment, or

the head of a department directly under the Government, in the case of a Government servant
serving in a department or office, under the control of such head of a department, or
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(iii) the appellate authority, or

(iv) any other authority specified in this behalf by the Government by a general or special order,

and within such time as may be prescribed in such general or special order,

— may at any time within six months of the date of the order proposed to be revised, either on
his or its own motion or otherwise call for the records of any inquiry and revise any order
made under these Rules or under the Rules repealed by the rule 32 (from which an appeal is
allowed but from which no appeal has been preferred or from which no appeal is allowed),
after consultation with the Commission where such consultation is necessary, and may-

(a) confirm, modify or set aside the order, or

(b) confirm, reduce, enhance or set aside the penalty imposed by the order, or impose any
penalty where no penaity has been imposed, or

(c) remit the case to the authority, making the order or to any other authority, directing such

authority, to make such further inquiry as he may consider proper in the circumstances of the

case, or
(d) pass such other orders as it may deem fit :

Provided that no order imposing or enhancing any penalty shall be made by any revising
authority unless the government servant concerned has been given a reasonable opportunity
of making a representation against the penalty proposed and where it is proposed to
impose any of the penalties specified in clauses (vi) to (x) of rule-14 or to enhance the
penalty imposed by the order sought to be revised to any of the penalties specified in
those clauses, no such penalty shall be imposed without an inquiry in the manner laid
down in rule-17 and after giving a reasonable opportunity to the government servant
concerned of showing cause against the penalty proposed on the evidence adduced during
the inquiry and except after consultation with the Commission where such consultation is
necessary:

Provided further that no power of revision shall be exercised by the head of department,

unless-
(i) the authority which made the order in appeal, or
(ii) the authority to which an appeal would lie, where no appeal has been preferred

-is subordinate to him.

(2) No proceeding for revision shall be commenced until after

@)
(i)

the expiry of the period of limitation for an appeal, or
the disposal of the appeal, where any such appeal has been preferred.

(3) An application for revision shall be dealt with in the same manner as if it were an appeal under these

Rules,
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PART - IX
MISCELLANEOUS

29.Power to relax time-limit and to condone delay.— Save as otherwise expressly provided in these
Ruies, the authority competent under these Rules to make any order may, for good and sufficient reasons or
if sufficient cause is shown, extend the time specified in these Rules for anything required to be done under
these Rules or may condone any delay.

30. Over-riding effect of these Rules.— Notwithstanding contained anything contrary to these Rules in any
other Rules, the provisions of these Rules shall have over-riding effect,.

31. Power of the Government to make regulation.— The Government may make regulation to carry out all
or any of the purposes of these Rules.

(2) All regulations made under these Rules shall be published in the official gazette.

32. Repeal and Savings.— (1) The notification No. - ITI/R 1-101/63-8051-A dated 3rd July, 1963 adopting the
Civil Services (Classification, Control and Appeal) Rules, 1930 and the Bihar and Orissa Subordinate Services
(Discipline and Appeal) Rules, 1935 as well as Notifications making amendments in the said two Rules are
hereby repealed.

(2) Allinstructions issued under the Civil Services (Classification, Control & Appeal) Rules, 1930 and the
Bihar and Orissa Subordinate Services (Discipline and Appeal) Rules, 1935 from time to time are hereby
repealed.

(3) Anything done or any action taken in exercise of the powers and under the Civil Services (Classification,
Control & Appeal) Rules, 1930 and the Bihar and Orissa Subordinate Services (Discipline & Appeal) Rules,
1935 shall be deemed to have been done or taken in exercise of the powers conferred by or under these
Rule as if these Rules were in force on the day on which such thing or action was done or taken.

(4) Nothing in these Rules shall operate to deprive any person of any right of appeal, which he would have
had if these Rules had not been made in respect of any order passed before they came in force.

(5) Notwithstanding any thing contained in these Rules any departmental proceedings initiated under the
Rules repealed shall continue under those Rules including the Appeal preferred against any punishment
imposed as if those Rules were still in existence.

33. Removal of doubts.— If any doubt arises as to the interpretation of any of the provisions of these Rules,
the matter shall be referred to the Government in the Department of Personnel & Administrative Reforms
and its decision shall be final.

[3/MI-16/2001]
By the order of the Governor of Bihar
Ravikant
Secretary to the Government
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GOVERNMENT OF BIHAR
PERSONNEL AND ADMINISTRATIVE REFORMS DEPARTMENT
NOTIFICATION
Patna, Dated 20.08.2007
No. 3/M-166/2006-Ka-2797/ In exercise of the powers conferred by the proviso to the article 309 of the
Constitution of India, the Government of Bihar is pleased to make the following Rules to amend the Bihar
Government Servants (Classification, Control & Appeal) Rules, 2005—
BIHAR GOVERNMENT SERVANTS (CLASSIFICATION, CONTROL & APPEAL)
(Amendment) RULES, 2007
1.  Short title, extent and commencement.— (1) These Rules may be called the "Bihar Government
Servants {Classification, Contro} and Appeal) (Amendment) Rules, 2007.
(2) It shall extend to the whole of the State of Bihar,
(3) It shall come into force at once.
2.  Substitution of rule 14 of the Bibhar Government Servants (Classification, Control & Appeal)
Rules, 2005.— Rule 14 of the said Rules shall be substituted by the following -
""14. Minor and Major Penalties,~— The following penalties may, for good and sufficient reasons and
as hereinafter provided, be imposed on a government servant, namely :-
Minor Penalties :-
{i) censure;
(i)  withholding of promotion;

(i) recovery from his pay of the whole or part of any pecuniary loss caused by him to the Government
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by negligence or breach of orders ;

(iv) reduction to a lower stage in the time-scale of pay for a period not exceeding three years, without
cumulative effect;

(v) withholding of increments of pay without cumulative effect;

Major Penalties :-

(vi) withholding of increments of pay with cumulative effect;

(vii) save as provided for in clause (iv), reduction to a lower stage in time-scale of pay for a specified
period, with further directions as to whether or not the government servant will earn increments of
pay during the period of such reduction and whether on the expiry of such period the reduction will
or will not have the effect of postponing the future increments of his pay;

(vii) reduction to a lower time-scale of pay, grade, post or service which shall ordinarily be a bar to the
promotion of the government servant to the time-scale of pay, grade, post or service from which he
or she was reduced, with or without further directions regarding conditions of restoration to the
grade or post or service from which the government servant was reduced and his seniority and pay
on such restoration to that grade, post or service;

(ix) compulsory retirement;

(x) removal from service which shall not be a disqualification for future employment under the
Government;

(xi) dismissal from service which shall ordinarily be a disqualification for future employment under the
Government :

Provided that, in every case in which the charge of acceptance from any person of any gratification, other

than legal remuneration, as a motive or reward for doing or forbearing to do any official act is established,

the penalty mentioned in clause (x) or clause (xi) shall be imposed,

Provided further that in any exceptional case and for special reasons 1o be recorded in writing, any other

penalty may be imposed.

EXPLANATION - The following shall not amount to a penalty within the meaning of this rule, namely-

(i)  withholding of increments of pay of a government servant for his failure to pass any
departmental examination in accordance with the Rules or orders governing the service to
which he belongs or post which he holds or the terms of his appointment;

(ii)  withholding of promotion of a government servant after consideration of his case to @ service,
grade or post for which he is eligible, whether he is in a substantive or in officiating capacity.

(iii) non-promotion of a government servant, whether in a substantive or officiating capacity,
after consideration of his case, to a service, grade or post for promotion to which he is
eligible;

(iv) reversion of a government servant officiating in a higher service, grade, or post to a lower
service, grade or post or on any administrative ground unconnected with his conduct;

(v} reversion of a government servant, appointed on probation to any other service, grade or
post to his permanent service, grade or post during or at the end of the period of probation
in accordance with the terms and conditions of his appointment or the Rules and order
governing such probation ;
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(vi) replacement of the services of a government servant, whose services had been borrowed
from a State Government or an authority under the control of a State Government, at the
disposal of the State Government or the authority from which the services of such government
servant had been borrowed.

(vii) compulsory retirement of a government servant in accordance with the provisions relating to
superannuation or retirement under rule 74 of the Bihar Service Code;

(viii} termination of the service -

(@) of a government servant appointed on probation, during or at the end of the period of his
probation, in accordance with the terms and conditions of his appointment or the Rules
and orders governing such probation; or

{b) of a government servant, employed under an agreement, in accordance with the terms of
such agreement.”

Amendment in rule-16 of the Bihar Government Servants (Classification, Control &Appeal)

Rules, 2005.— In sub-rule (2) of rule-16, the groups of words "clauses (vi) to (x) of rule 14" shall be

substituted by the groups of words "clauses (vi) to (xi) of rule 14",

Amendment in rule 17 of the Bihar Government Servants (Classification, Control & Appeal)

Rules, 2005.— In sub-rule (1) and (21} of rule 17 wherever the group of words "clauses (vi) to (x) of

rule14" is used, shall be substituted by the group of words "clauses (vi) to (xi) of rule 14",

Amendment in rule 18 of the Bihar Government Servants (Classification, Control & Appeal)

Rules, 2005.— The group of words "clauses (vi) to (x) of rule 14" used in sub-rule (6) of rule 18 shall be

substituted by the group of words "clauses (vi) to (xi) of rule 14",

By the order of Governor of Bihar,
Amir Subhani

Secretary to Government
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Govt. of Bihar
Personnel and Administrative Reforms Department
NOTIFICATION
Patna-15, dated 24th June, 2008

No. 3/M-166/2006-Ka-4033 / In exercise of powers conferred by the Proviso to the Article-309 of the Constitution
of India, the Government of Bihar is pleased to make the following Rules to amend the Bihar Government

Servants (Classification, Control and Appeal) Rules, 2005 -

- lo

Short title, extent and commencement.— (1) These Rules may be called the Bihar Government Servants
(Classification, Control and Appeal) (Second Amendment) Rules, 2008.

(2) It shall extend to the whole of the State of Bihar,
(3) It shall come into force at once.

Insertion of a Proviso to sub-rule (2) of rule-17 of the Bihar Government Servants (Classification,
Control and Appeal) Rules, 2005.— In the said Rules the following proviso shall be inserted before
'EXPLANATION' to sub-rule (2) of rule 17 :-

"Provided that where the Departmental Enquiry Commissioner is appointed as inquiring authority in such
cases the Departmental Enquiry Commissioner either himself conduct the inquiry or may transfer the case
of enquiry to the Additional Departmental Enquiry Commissioner. In the matter of such transferred cases
of enquiry the Additional Departmental Enquiry Commissioner may forward the records of enquiry alongwith
Enquiry report directly to the Disciplinary Authority."

By the Order of the Governor of Bihar,

Saryug Prasad

Dy. Secretary to Government
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The 10th February, 2010
No. 3/M-64/2008 KA-666—In exercise of the powers conferred by the proviso to Article-309 of the

Constitution of India, the Government of Bihar is pleased to make the following Rules to amend the Bihar
Government Servants (Classification, Control & Appeal} Rules, 2005 [as amended from time to time]-

1.

Bihar Government Servants (Classification, Control &Appeal)
(Third Amendment) Rules, 2010

Short Title, Extension & Commencement.— (1) These Rules may be called the Bihar Government
Servants (Classification, Control & Appeal) (Third Amendment) Rules, 2010.

(2) It shall extend to the whole of the State of Bihar.

(3) These Rules shall come into force immediately.

Addition of EXPLANATION (2) and EXPLANATION (3) after existing EXPLANATION in rule 14

of

the Bihar Government Servants (Classification, Control & Appeal) Rules, 2005 {as amended

from time to time).— In rule 14 of the said Rules, the existing "EXPLANATION" shall be numbered as
"EXPLANATION (1)" and following new "EXPLANATION (2)" and "EXPLANATION (3)" shall be added-

*EXPLANATION (2) - The penalties mentioned in the clauses (i), (ii), (iv), (v), (vi), (vii) and (viii) are
explained as follows within the meaning of this rule-

(i)

(ii)

Censure : The Censure shall be entered in the character roll of the year of the allegation or omission
& commission. The adverse effect of censure on the confirmation and promotion of concerned
Government Servant shall be for next three consecutive years after the year of allegation or omission
& commission for which he or she is censured. For example, if a Government Servant is censured for
the allegation or omission & commission of the year 2002-2003, it shall be entered in the character roll
of 2002-2003 and its adverse effect shall be from the year 2003-2004 to 2005-2006.

Such Government Servant who has been awarded with three censures, shall be deemed to be fit for
promotion only if after expiry of the period of adverse effect of last (third) censure, during the next five
years his work and conduct of at least three years is extraordinary and has not been awarded any
adverse remarks for the period of next five years, For example, if the adverse effect of third censure
of a Government servant expires in 2002 and his promotion is due in 2008 or before that, in that case
his promotion shall be deemed to be due in 2008, i.e. five years after the expiry of adverse effects of
last censure, with the condition that during the five years of 2003 to 2007 his work and conduct of at
least three years is extraordinary and during the said five years he has not been awarded any adverse
remarks.

Withholding of Promotion - While awarding the penalty of withholding of promotion, it shall be essential
to explain in the order of the disciplinary authority whether this penalty shall be for a particular period
or for the whole service period.

(iii} Reduction to a lower stage in the time-scale of pay for a period not exceeding three years without

cumulative effect. - This penalty shall be effective from the date of issue of order. In this penalty the
'stage’ means the stage of pay scale. As it is without cumulative effect, therefore after the expiry of the
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period of penaity the next stage shall be admissible adding the benefit of all the effected stages.

(iv) Withholding of increments of pay without cumulative effect - Such penalty shall be effective from

(v}

the date of issue of order, i.e. the increments due after the issue of the order shall be withheld. It will
be essential to mention clearly the number of annual increments withheld in the order by the disciplinary
authority. After the communication of order of penalty the increment shall remain withheld from the
due date of next increment. For example, if two increments of a Government servant are withheld
without cumulative effect, it will mean that after the date of communication of order of penalty, from
the due date of next increment till one year the first increment and from the second due date till one
year the second increment shall remain withheld. As the penalty is without cumulative effect, the
salary from the due date of third increment after the withholding of increments shall be paid with
increment after adding the stages of both the withheld increments, but the financial benefit of withheld
period shall not be admissible.

No promotion shall be considered during the period of operation of this penalty, i.e. for the number of
years the increments are withheld. Only after the expiry of the period of penalty, it will be possible to
consider on the promotion from the due date.

Withholding of increments of pay with cumulative effect - Such penalty shall be effective from the
date of issue of order, i.e. the increments due after the issue of the order shall be withheld. It will be
essential to mention clearly the number of annual increments withheld in the order by the disciplinary
authority. After the communication of order of penalty the increment shall remain withheld from the
due date of next increment. For example, if two increments of a Government Servant are withheld with
cumulative effect it will mean that after the date of communication of order of penalty, from the due
date of next increment till one year the first increment and from the second due date till one year the
second increment shall remain withheld. The cumulative effect shall be for such number of years as is
the increments withheld, but as the penalty is with cumulative effect therefore the withheld increments
shall remain withheld for the whole service period. Under these circumstances, the salary from the due
date of third increment after the withholding of increments shall be paid with increment without adding
the stage of both the withheld increments.

No promotion shall be considered during the period of operation of this penalty, i.e. for the number of
years the increments are withheld. Only after the expiry of the period of penalty it will be possible to
consider on the promotion from the due date.

(vi) Redwction to a lower stage in time-scale of pay for a specified period, with Jurther directions as

to whether or not the Government Servant will earn increments of pay during the period of such
reduction and whether on the expiry of such period the reduction will or will not have the effect
of postponing the future increments of his pay.- It shall be essential to mention clearly in the order
the period of effect of such penalty and also whether annual increment will be earned during such
period or not. It shall also be essential to explain whether on the expiry of period of penalty, further
increments will be automatically admissible or will remain postponed, and if postponed the period of
such postponement,

If the future increments are postponed after expiry of period of such reduction, in that case the promotion
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will be withheld for such number of years as is the number of years of withholding of increment.

(vii)Reduction to a lower time-scale of pay, grade, post or service which shall ordinarily be a bar to

the promotion of the Government servant o the time-scale of pay, grade, post or service from
which he or she was reduced, with or without further directions regarding conditions of restoration
to the grade or post or service from which the Government Servant was reduced and his seniority
and pay on such restoration to that grade, post or service.- It shall be essential to mention clearly
in the order concerning this penalty whether its limit of effect shall be permanent or for indefinite
period, or not. If the intention is not to make its limit of effect permanent or for indefinite period, in that
case it shall be essential to mention the period of such reduction and the conditions of restoration after
the completion of pericd of such reduction in the proposed penalty. Therefore, it shall be desirable for
the disciplinary authority to invariably specify the following instructions in the order of penalty -

(a) the period of reduction, unless the clear intention is that the reduction should be permanent or
for an indefinite period;

(b)  where the period of reduction is specified whether on the expiry of the period the Government
Servant is to be promoted automatically to the post from which he was reduced; and

(c) whether on such re-promotion, the Government Servant will regain his original seniority in the
higher service, grade or post or higher time-scale which had been assigned to him prior to the
imposition of the penalty.”

" EXPLANATION (3) - Warning - The warning is not a penalty within the meaning of this rule and due
to this it has not been placed in any of the category of penalty. But the occasion may come when
the disciplinary authority or his sub-ordinate authority may need to criticize a Government Servant
due to his carelessness, lack of interest, delay in execution of work etc. Such criticism may be
done by warning him orally or in writing, so that the work of the Government Servant may be
improved. It is also possible that after the procedure of disciplinary proceeding for an allegation
i.e. after the scrutiny of explanation it is concluded that it will be sufficient to warn the delinquent
person instead of censuring him. In that circumstances the "Warning' awarded should be entered
into the character roll. But with the entering into character roll such 'warning' cannot be converted
into 'censure’. However such warning has the effect on the merit of the Government Servant or
on his being considered for promotion on higher post. Such 'warning' cannot be a 'censure’
because while awarding 'warning' he was not considered to be censured. If there is entry of
'two warnings' in the character roll of a Government Servant, the said 'warnings’, due to the
aforesaid reasons, neither be deemed to be converted into 'censure’ nor be equivalent to 'a
censure'. But it does not mean that Government Servant may have so many 'warnings' entered
into his character roll. The 'warnings' has the effect of adverse remarks. If there is no improvement
in the work despite warning, the reporting/reviewing officer is competent to record the remarks
accordingly.

If a Government Servant is awarded 'warning' after adopting the prescribed procedure of awarding
penalty (i.e.after giving an opportunity to explain his conduct and keeping in view the explanation
submitted by him) and which is entered into character roll, in that case it shall have the adverse
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effect for next one year on the confirmation and promotion of the Government Servant. If five
‘warnings' are entered into the character roll of a Government Servant, he shall be deemed to be
fit for promotion, if after expiry of the period of adverse effect of the fifth warning, during the
next five years his work and conduct of at least three years is extra-ordinary and he has not
been awarded any adverse remarks for the period of next five years."
By order of the Governor of Bihar,
RAJIVA LOCHAN

Special Secretary to Government
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GOVERNMENT OF BIHAR,
DEPARTMENT OF PERSONNEL AND ADMINISTRATIVE REFORMS

NOTIFICATION
Patna-15, Dated 02 March, 2005
No. 3/M-45/2004-1503 / In exercise of powers conferred by Proviso to Article 309 of the Constitution of India,
the Governor of Bihar hereby makes following amendments in Bihar & Orissa Subordinate Services (Discipline
and Appeal) Rules, 1935 (as amended vide notification no. 16/San. San. 6-04/2002 Ka, 1293 dated 17.07.03) -
AMENDMENTS
In the said Rules -
1. Proviso to rule 4 shall be substituted by the following-
"Provided that an appeal against the order of penalty passed under these Rules may be filed before thé
authority who is authorised by the general or special order of the Governor of Bihar to hear the appeal and
dispose it off."
2. It will come into force immediately.
By the order of the Governor of Bihar,
Ravikant

Secretary to Government.

FITie—3 / THo—45 / 2004 TTo— 1503 qeA—15, f&Hi® 02.03.2005
W—W,me,w,maﬁﬁmm%mw%ﬁmm
T 500 T Wit 59 R & Yo By S |
K{CCIRS]
WoPR & g

432




[30]

U3 W3 / [Ho—06 / 2004 FTo—4689
fiaR wHR
FIfi® T4 geee guR
U,
5 PoToTro YAEARRA,
9w, RER|
Jar §,
WER P wd} fumr
T4t_farmmeae
Fikiil wa?-ﬁu_en'gaa
T foren ueifrerd

915, fRA1® 07. 06. 2004
ﬁw:—vhosqo@romomwgo/zoosﬂﬁ?wwaﬁquﬁmﬁwmuweﬁr
W%G@ﬁamwﬁaaﬁwﬁﬁfwmouw&%mﬁﬁm%ﬁwm

Ha1ey,

ﬁmwmm$mﬁWWwwm$M3mﬁosqoﬁomo
ﬁwwgo/zoosﬁﬁﬁfas14.012@3%%%@%%&%)3%%—11aé‘faﬁvmm
mﬁam%ﬁsaﬁﬁﬁmﬂ%%ﬁwﬁaﬁaﬁmmﬁaﬁawmwm
mﬁﬁﬁ?mmaﬁ%aaawmﬁgwﬁmﬁ%ma%ﬁmggm1oo$aaﬁqrﬁa=l€fﬁa‘mﬁrml
ﬁswﬁmﬁl%ma%wﬁmﬁa%asﬁaﬁwmﬁaﬁﬁmﬁaﬂ s uidmat ¥ QA= <Ry gz
aﬁwqﬁmﬁaﬁ?ﬁaaﬂmﬂﬁlmﬁamﬁﬁaﬁmmmamﬁmmmmw
mmmm@ﬁwwﬁﬁmwm)ﬁwﬁ 1930 B FrE 49— 3rerar e vd ST
ST A (e vd i) P, 1935 @ fiTd 3 (@ ft aF &) ¥ wew v B qea
B R 5 s gRReEa fbar s

frearra,

BoTolUdo GIRARE
T afee, e

433




CIVIL WRIT JURISDICTION CASE No. 4990 of 2003
In the matter of an application under Article 226 of the Constitution of India
Shailendra Kumar Kashyap.......cooconcemeniiiininnnninne Petitioner
Versus
The State of Bihar and ors. .......ccccoiinniiiiininnn Respondents
For the petitioner : M/S Ganesh Prasad Singh and

Mithlesh Kumar Rai
For the State : Mr. R. K. Dutta, SC. - 4
PRESENT

THE HON'BLE MR. JUSTICE SACHIDANAND JHA
THE HON'BLE MR. JUSTICE B.N.P. SINGH

S.N. Jha & B.N.P. Singh, J.J. 14.01.04 A short but significant question relating to duration of suspension
under rule 49A (2) (a) of the Civil Services (Classification, Control and Appeal) Rules, 1930 (For brevity,
the Rules) arises for consideration in the case. The facts of the case briefly stated are as follows:

The petitioner is a member of the Bihar Finance Service. During his tenure was Assistant Treasury Officer,
Ranchi from 17.05.1993 he dealt with contingent bills from August 1994. On 05.02.1996 he was placed
under suspension under rule 49(1) of the Rules in contemplation of departmental proceeding on charges of
abetting fraudulent withdrawals from the Government Treasury contributing to what has come to be known
as fodder scam in the State of Bihar. Though the order indicated that the suspension was in contemplation
of department proceeding, on 26.02. 1996 i.c. 21 days after, he was dismissed from service under proviso to
Atticle 311 (2) of the Constitution of India. The dismissal was set aside by this court on 29.10.1997 in
CWJIC No. 4235/96. The Court however directed the petitioner to appear before the Commissioner of
Commercial Taxes - Cum - Special Secretary, Department of Finance with corresponding direction to the
Commercial Taxes Commissioner to hand over charge memo in connection with the departmental proceeding
to be held against the petitioner. The Court clarified that the order will not prevent the respondents from
passing another order of suspension in accordance with law. Consequential order cancelling the order of
suspension and dismissal was passed by the Commissioner of Commercial Taxes on 29.08.1998 and the
petitioner was posted as Assistant Commissioner of Commercial Taxes in the head office with effect from
the date of suspension i.e. 05.02.1996. Pursuant to the said order the petitioner submitted his joining on
03.09.1998. Earlier on 24.11.1997 the petitioner had appeared before the Commissioner, Commercial Taxes,
in the light of Court's order dated - 29.10.1997 (Supra) with a request to hand over copy of the charge
memo in connection with the proposed departmental proceeding.

In the meantime criminai cases relating to the so - called fodder scam had been instituted in four of which
namely R.C. No. 2 4A/96, R.C. No. 32A/96, R.C. No. 43A/96 and R.C. No. 44A/95, he figured as an
accused along with others. On 07.05. 2000 the petitioner surrendered in connection with those cases. On
30.01.2001 he was released on bail. After release, on 31.01.2001 he submitted his joining. While waiting for
posting on 11.01.2002 he was placed under suspension with effect from 07.05.2000, the date of his remand
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in the aforementioned criminal cases, by the impugned order under rule 49A (2) (a) of the Rules. The
suspension having continued for over a year without holding any departmental proceeding in the meantime,
the petitioner has approached this court for quashing the impugned order dated 11.1.2002 and other
consequential and incidental reliefs.

Shri Ganesh Prasad Singh, learned counsel for the petitioner, submitted that by order date 29.10.1997 this
court had directed the respondents to serve copy of the charge memo and conclude the departmental
proceeding. The petitioner appeared before the Commissioner, Commercial Taxes, in the light of the direction
of this court but no charge memo was served, in stead, he was reinstated on the post on 29.08.1998, The
respondents were aware that criminal cases were pending against him, nonetheless they reinstated the
petitioner and allowed him to join the post. Thus pendency of the criminal case could not be a ground to
pass another order of suspension, If that was so in 1996 or 1998, surely, in 2002 this could not be a ground
for suspension. Counsel submitted that the only event which took place during this period was that the
petitioner remained in custody for certain period but that cannot be treated as a ground for continued
suspension as the petitioner had joined the post after his release on bail, functioned for about a year,
received his salary etc. The State Government was well aware of these facts. Counsel referred to Annexure/
Purporting ... disclosed about the criminal cases and his release on bail. According to the counsel, validity
of the impugned order has to be considered in the above background.

Adverting to the impugned order of suspension counsel submitted that Rule 49A (2) (a) is akin to Rule 99 of
the Bihar Service Code and not Rule 100 thereof. Thus on his release on bail the suspension should be
deemed to have come to an and he cannot be deemed to be or treated as under suspension without passing
a fresh order as envisaged under Rule 100 of the Service Code.

Shri R. K. Dutta, learned Standing Counsel no. 4, appearing for the respondents submitted that after the
first suspension, two important events took Place, first, the cases relating to fodder scams were assigned to
the Central Bureau of Investigation (CBI) pursuant to the direction of this court, confirmed by the Supreme
Court, and second, sanction for petitioner's prosecution was granted vide Annexure - A to the Counter
Affidavit on 30.07.1999. It was thereafter that the petitioner was taken into custody on 07.06.2000 and he
remained so until his release on bail on 30.01.2001. As regard the efficacy of departmental proceeding, it
was submitted that though the initial suspension was in contemplation of departmental proceeding and
direction was also issued by this court by order dated 29.10.1996 in CWIC No. 4235/96 to conclude the
departmental proceeding, it transpired that entire record had been seized by the CBI and being part of
investigation report they are now in custody of the CBI Court. In the circumstances there was little scope
to conduct the departmental proceeding muchless within a time frame. In the meantime, sanction orders
were issued in respect of petitioner's prosecution in the criminal cases, whereafter the petitioner was taken
into custody on 07.06.2000. The petitioner was placed under suspension under rule 49(A) (2) (a) of the
rules. Counsel submitted that the real power to place a government servant under suspension flows from
rule 49A of the Rules and not from rules 99 or 100 of the Service Code which are in the nature of general
provisions occuring in the chapter relating to pay. According to the Counsel where there is a special provision,
the general provisions are not applicable. Generalia specialibus non-derogant. Counsel further submitted
that the employer has inherent power to place an employee under suspension. The only thing is that in the
absence of any rule to the contrary, subject 1o statutory provisions on the point, he is entitled to full salary
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for the suspension period. As, in the instant case, the petitioner is also governed by the Bihar Service Code
and rule-96 thereof provides for subsistence allowance during the suspension period, the petitioner is only
entitled to such allowances and not salary.

The moot point for consideration, as indicated at the outset, is whether the suspension under rule 49A(2) (a)
of the Rules is co-terminus with the custody period like suspension under rule 99 of the service code or the
same continues even after person is released on bail or otherwise in a criminal case. In order to appreciate
the point it would be appropriate to quote the relevant provisions of rule 99 (so far as relevant) and 100 of
the service code as under .—

"90. A servant of Government against whom proceedings have been taken either for his arrest for debt or
on a criminal charge or who is detained under any law providing for preventing detention should be considered
as under suspension for any periods during which he is detained in custody or is undergoing imprisonment
and not allowed to draw any pay and allowance (other than any subsistence, grant that may be granted in
accordance with principles laid down in rule 96) for such period until the termination of the proceedings
taken against him or until he is released from detention and allowed to rejoin his duties as the case may be.

100. A government servant against whom a criminal charge or a proceeding for arrest for debt is pending
should also be placed under suspension by the issue of specific orders to this effect during periods when he
is not actually detained in custody or imprisoned (e.g. while released on bail) if the charge made or proceeding
taken against him connected with his position as a Government servant or is likely to embarass him in the
discharge of his duties as such or involves moral turpitude. In regard to his pay and allowance the provisions
of rule 99 shall apply.”

The words “for such periods, until the termination of the proceedings taken against him or until he is
released from detention and allowed to rejoin his duties as the case may be" occuring in rule 39 of the
Service Code leave no room for doubt that the suspension under that rule comes to an end on the date the
person is released from detention subject to any order which may be passed in terms of rule 100. In other
words, if no order as envisaged in rule 100 is passed a person would be deemed to be free from suspension.
Rule 99 in fact, it would appear from a bare reading, contemplates deemed suspension, by legal fiction,
operative from the date of remand for a period exceeding forty-eight hours upto the date of his release.
Such suspension under rule 99 takes effect by fiction of law, whether order to this effect is passed during
continuity of the custody afterwards. Rule 100 on the other hand contemplates suspension by specific
“order. Unless an order to that effect is passed a person cannot be treated under suspension like rule 99. It
would thus follow that whereas Rule 99 can have retrospective effect from the date of custody, suspension
under Rule 100 takes effect from the date of the order. Thus where no order is passed, as envisaged under
Rule 100, a person cannot be treated as continuing under suspension. It is in this background that the
question as to duration of suspension under Rule 49 A of the Rules becomes significant.

At this stage rule 49A of the Rules may be quoted so far as relevant as under :—

"49A. (1) The appointing authority or any authority to which it is subordinate or the Governor by general or
special order, may place a Government servant under suspension :

(a) where disciplinary proceeding against him is contemplated or is pénding, or,

(b) where a case against him in respect of any criminal offence is under investigation, inquiry or trial,
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(2) A government servant shall be deemed to have been placed under suspension by an order of appointin g
authority -

(a) with effect from the date of his detention, if he is detained in custody, whether on a criminal charge
or otherwise, for a period exceeding forty-eight hours.

On a prima facie reading, at the first instance, it does appear that the provisions of rule 49A (2) (a) are akin
to those of rule 99 of the service code in as much as both of them deal with deemed suspension of a
government servant. However, unlike corresponding provisions of rules 99 or 100 of the service code,
sub-rule (5) of rule 49A gives a continuing effect to the suspension. Sub-rule (5) reads as under :—

"(5) (a) An order of suspension made or deemed to have been made under this rule shall continue to remain
in force until it is modified or revoked by the authority competent to do so.

(b) Where a government servant is suspended or is deemed to have been suspended (where in connection
with any disciplinary proceeding or otherwise), and any other disciplinary proceeding is commenced
against him during the continuance of that suspension the authority competent to place him under
suspension may, for reasons to be recorded by him in writing, direct that the government servant shall
continue to be under suspension until the termination of all or any of such proceedings.

(c) An order of suspension made or deemed to have been made under this rule may at any time be
modified or revoked by the authority which made or is deemed to have made the order or by any
authority to which that authority is subordinate.”

On a plain reading of clause (a) of sub-rule (5) it would be abundantly clear that any order of suspension
including deemed suspension under sub-rule (2) shall continue to remain in force until it is modified or
revoked by the authority competent to do so. In other words, where a government servant is placed under
suspension by specific order under sub-rule (1) of Rule 49A or is treated under deemed suspension under
sub-rule (2), the suspension remained in force until modified or revoked by the authority competent to do so.
Sub - clause (b) empowers the competent authority to direct, for reasons to be recorded in writing, that the
suspension may continue till termination of all or any of such proceedings. Clause (c) provides safeguard to
the government servant against continuation of suspension by conferring power on the competent authority
which has made the order or superior authority, to modify or revoke the suspension. It is relevant to mention
here that executive instructions have been issued under which suspension of a government servant on the
ground of pendency of criminal case may be reviewed after two years. If in the opinion of the government/
competent authority there is no likehood of criminal case coming to an end in the near future,

While considering the issue of suspension we may usefully, refer to the precedent on the point. In the
Management of Hotel Emperial Vs. Hotel Workers Union, AIR 1959 SC 1342, the Court observed that the
power of the employer to suspend an employee under the ordinary law of master and servant in the sense
of a right to forbid a servant to work, is an implied term in an ordinary contract between master and servant
and such a power can only be the creature either of a statute governing the contract, or an express term in
the contract itself. Ordinarily, therefore, the absence of such power either as an express term in the contract
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or in the rules framed under some statute would mean that the master would have no power to suspend a
workman and even if he does so he will have to pay wages during the so-called period of suspension. These
observations however were diluted, if we may say so. Later in the case of T Gajee Vs. Un Jormanik Sien
and another, AIR 1961 SC 276, wherein the observation "Power to suspend, in the sense of a right to forbid
a servant to work, is not an implied term in an ordinary contract between master and servant.” Occuring in
the Hotel Imperial case (Supra) was explained as not laying down that master could not forbid the servant
from working while he was enquiring into his conduct with a view to remove him from service. It would be
useful to quote the relevant observation in the latter case as under :—

"But that case did not lay down that the master could not forbid the servant from working while he was
inquiring into his conduct with a view to removing him from service. It was specifically said there that if the
master does so, namely forbids the servant to work and thus in fact suspends him as an interim measure he
will have to pay the wages during the period of interim suspension. These wages or payment for the work
done or emolument of the office held could not be withheld in whole or in part unless there is power to make
an order of interim suspension either in the conduct of employment or in the statute or the rules framed
thereunder. The effect of that decision is that in the absence of such power the master can pass an order
of interim suspension but he will have to pay the servant according to the terms of contract between them.”

Again, in the case of R.P. Kapur Vs. Union of India & Anr. AIR 1964 SC 787, the Supreme Court
observed :—

" An order of interim suspension could be passed against the employee while inquiry was pending into his
conduct even though there was no specific provision to that effect in his terms of appointment or in the

rules.”

Though we find it difficult to accept the submission of the learned standing counsel that rules 99 or 100 do
not confer power of suspension and that they merely deal with the question of pay/allowance, we find force
in his submission that rule-49A would operate to the exclusion of rules 99 or 100 of the service code. It is
to be kept in mind that rule 49A was inserted in the Rules by amendment on 8.8.1973. As the said rule
specifically provides for continuation of suspension "Until it is modified or revoked by the authority competent
to do so" under sub-rule (5) (a), it is difficult to accept the submission of the Counsel that the petitioner's
suspension came to an end on the date of his release on bail i.e. 30.1.2001 in terms of Rule 99 of the
Service Code. May be, as observed above, sub-rule (2) contains provisions which are akin to Rule 99 but in
view of the provisions of sub-rule (5) (a) the suspension has 10 be held as continuing unti} it is modified or
revoked by the competent authority. By virtue of clause (c) of the sub-rule it is open to the petitioner to
apply for modification or revocation of the order in terms of the said clause read with the relevant circular
on the point. It goes without saying that as and when such application is made the same will receive due
consideration by the competent authority and appropriate order will be issued in accordance with law.

In the result, we find no merit in this writ petition, which is accordingly dismissed but without any order as

to costs.
Sd/- S. N. Jha, J

Sd/- B.N.P. Singh, J
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(9) Under proviso (a) to Article 311 (2) of the Constitution
a Government servant may be dismissed or removed or
reduced in rank without being put through departmental
proceedings on the ground of conduct which has led to
his conviction on a criminal charge. Government desire
that this proviso should be fully utilized. But an appeal
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