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THE

SUPREME COURT CASES
(2006) 4 SCC
(2006) 4 Supreme Court Cases 1
( BEFORE Y.K. SABHARWAL, C.J. AND ARUN KUMAR, GP. MATHUR, C.K. THAKKER
AND P.K. BALASUBRAMANYAN, J1.)
SECRETARY, STATE OF KARNATAKA AND OTHERS . Appellants
Versus

UMA DEVI (3) AND OTHERS .. Respondents.
Civil Appeals Nos. 3595-3612 of 1999 with Nos. 1851-2063, 3849 of 2001, 3520-24 of 2002
and 1968 of 2006, decided on April 10, 2006

A. Constitution of India— Arts. 32, 136, 141, 142 & 226 and 16 , 14 & 309 and 38 & 39 {a) — Public
employment — Absorption, regularisation, or permanent continuance of temporary, contractual, casual , daily-
wage or adhoc employees appointed/ recruited and continued for long in public employement dehors the
constitutional scheme of public employment— Issuance of directions for, and for stay of regular recruitment
process for the posts concerned— Impermissibility of — Need for addressing concerns of equity for all, and
not of just the few before the court, by upholding of constitutional scheme of public employment, whose
hallmark is equality of opportunity— Held, Supreme Court and High Courts should not issue such directions
unless the recruitment itself was made regularly and in terms of the constitutional scheme— Reasons for,
discussed extensively— Financial/ economic tmpact of such directions, as a factor — The wide powers under
Art. 226 are not intended to be used for issuance of such directions, certain to defeat the concept of social
justice, equal opportunity for all and the constitutional scheme of public employment— Supreme Court is bound
to insist on the State making regular recruitments and appointments and not to encourage or shut its eyes to
the persistent transgression of the rules of regular recruitment— It is erroneous for Supreme Court to merely
consider equity for the handful of people who have approached the court with a claim whilst ignoring equity
for the teeming millions seeking employment and a fair opportunity for competing for employment— Further
courts must be careful in ensuring that they do not interfere unduly with the economic/ financial arrangement
of the affairs of the State or its instrumentalities.

~— Phenomenon of "litigious employment” which had arisen due to issuance of such directions by High
Courts, and even Supreme Court, highli ghted — Heid, merely because an employee had continued under cover
of an order of the court, under "litigious employment” or had been continued beyond the term of his appointment
by the State or its instrumentalities, he would not be entitled to any right to be absorbed or made permanent in
service, merely on the strength of such continuance, if the original appointment was not made by following a due
process of selection as envisaged by the relevant rules — It is further not open to the court to prevent regular
recruitment at the instance of such employees — Unsustainability of claim to permanence on basis of long
continuance in irregular or illegal public employment, discussed in detail.

— Held, decisions of the Supreme Court running counter to or containing directions counter to these
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principles will stand denuded of their status as precedents— Union and State Governments and their
instrumentalities directed to set in motion the process for regular recruitment in cases where temporary or
daily- wagers were employed against vacant sanctioned posts, within six months of the date of this judgment
— Further, cases of irregular appointments ( not illegal appointments) of duly qualified persons in duly
sanctioned vacant posts, who had continued to work for ten years or more, but without the intervention of
orders of courts or tribunals, may have to be considered for regularisation on merits in light of the principles
laid down in this case, as a one-time measure, within six months of the date of this judgment — Service Law.

B. Constitution of India— Arts. 142, 32 & 136 and Parts III and IV— Role of Supreme Court—
Individualising of justice to suit a given situation — Scope for — Assumption re parties before the court being
representative of the cause— Propriety— Need for balancing of rights of the numerous not before the court as
against the few who are before the court— Held, We have given unto ourselves a system of governance by
rule of law— The role of the Supreme Court is to render justice according to law— It is expected to decide
questions of law for the country and not to decide individual cases without reference to principles of law— In
the name of individualising justice it is not possible for the Supreme Court to shut its eyes to the constitutional
scheme and the rights of the numerous as against the few who are before the court— Directive principles of
State policy have also to be reconciled with the ri ghts available to the citizen under Part I1I and the obligation
of the State to one and all and not to a particular group of citizens — Practice and Procedure— Rule of law—
Meaning of — Implications of a system of governance by rule of law, for Apex Court of the land.

C. Constitution of India— Arts . 141, 32, 136 & 142 — Duty of Supreme Court acting as Constitutional
Court— Role and approach of a Constitutional Bench of Supreme Court— Uncertainty and divergence of
approach and views in decisions of Supreme Court — Need for firm decision by Supreme Court one way or
another, emphasised— Held, in such cases it is necessary to put an end to uncertainty and clarify the legal
position emerging from the constitutional scheme, leaving the High Courts to follow necessarily the law thus laid
down—A Constitution Bench has to lay down the law—It has to approach the question as a constitutional court
should —Precedents.

D. Constitution of India—Art. 142—Exercise of power under—Scope—"Complete Justice” —Meaning
of—Held, complete justice would be justice according to law, and though it would be open to Supreme Court to
mould the relief, it would not grant relief which would amount to perpetuating an illegality—Hence in doing
complete justice under Art. 142, Supreme Court would not normally give a go-by to the procedure established

by law in the matter of public employment.

E. Constitution of India—Arts. 226, 32, 236 and 142—Interference in service matters—Interim
directions—Scope for—Absorption, regularisation, or permanent continuance of temporary, contractual, casual,
daily-wage or ad hoc employees appointed/recruited dehors the constitutional scheme of public employment—
Scope for issuance of interim directions for—Held, in such cases High Court may not be justified in issuing

interim directions—Reasons for, discussed—Service Law—Interim relief—Service Law.

F. Constitution of India—Art. 226—Exercise of power under—Relief that may be granted—Role of
High Courts under—Held, the wide powers under Art. 226 are not intended to be used for the purpose of
perpetuating illegalities, irregularities or improprieties—Role of High Courts as sentinels and as guardians of
equal rights protection should not be forgotten.
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G.  Service Law—Casual Labour/Temporary employee—Status and rights of—Unequal bargaining
power—Effect—Held, such employees do not have any right to regular or permanent public employment—
Further, temporary, contractual, casual, ad hoc or daily wage public employment must be deemed to be
accepted by the employee concerned fully knowing the nature of it and the consequences flowing from it—

Reasons for, discussed in detail—Labour Law.

H. Constitution of India—Arts. 136, 32 and 14—Adverse effect of trying to individualise justice on
inconsistent precedents constituting the binding law of the land—Jurisprudence—Justice versus law—Equity—

Equity versus law,

1. Constitution of India—Arts. 141 and 142—Direction given by Constitutional Bench for overrulin gof

all past precedents which ran counter to principles laid down as law herein.

I. Service Law—Appointment—Modes of appointment—Permissible modes—Absorption, regularisation,
or permanent continuance of temporary, contractual, casual, daily-wage or ad hoc employees appointed/recruited
dehors the constitutional scheme of public employment on issuance of directions by court therefor—Held,
issuance of such directions amount to creating another mode of public appointment, which is not permissible.

Allowing the appeals of the State, the Supreme Court
Held:

It is not possible to accept the statement that the Supreme Court should individualise justice to suit a
given situation, unqualified as it appears to be. The Supreme Court is not only the constitutional court, it is also
the highest court in the country, the final court of appeal. By virtue of Article 141 of the Constitution, what the
Supreme Court tays down is the law of the land. Its decisions are binding on all the courts. Its main role is to
interpret the constitutional and othere statutory provisions bearing in mind the fundamental philosophy of the
Constitution. We have given unto ourselves a system of governance by rule of law. The role of the Supreme
Court is to render justice according to law. As one Jurist put it, the Supreme court is expected to decide questions
of law for the country and not to decide individual cases without reference to such principles of law. Consistency
1s a virtue. Passing orders not consistent with its own decisions on law, is bound to send out confusing signals
and usher in judicial chaos. Its role, therefore, is really to interpret the law and decide cases coming before it,
according to law. Orders which are inconsistent with the legal conclusions arrived at by the court in the selfsame
judgment not only create confusion but also tend to usher in arbitrariness highlighting the statement, that equity
tends to vary with the Chancellor's foot. (Para 20)

In the name of individualising justice , it is also not possible for the Supreme Court to shut its eyes to the
constitutional scheme and the rights of the numerous as against the few who are before the court . The directive
principles of State policy have also to be reconciled with the rights available to the citizen under Part I of the
Constitution and the obligation of the State to one and all and not to a particular group of citizens.

(Para 51)

Dharwad District PWD Literate Daily Wage Employees Assn. v. State of Karnataka (1990) 25CC
396 : 1990 SCC (L & S) 274 : (1990) 12 ATC 902, overruled.

The Supreme Court has on occasions issued directions which could not be said to be consistent with the

constitutional scheme of public employment . Such directions are issued presumably on the basis of equitable
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considerations or individualisation of justice. The question arises, equity to whom? Equity for the handful of
people who have approached the court with a claim, or equity for the teeming millions of this country seeking
employment and seeking a fair opportunity for competing for employment? When one side of the coin is
considered the other side of the coin has also to be considered and the way open to any court of law or justice
is to adhere to the law as laid down by the Consitution and not to make directions, which at times, even if do not
run counter to the constitutional scheme, certainly tend to water down the constitutional requirements.

(Para 5)

This bypassing of the constitutional scheme cannot be perpetuated by the passing of orders without
dealing with and deciding the constitutional validity of the interim and final orders of the Supreme Court and
High Courts, which have issued directions for regularisation, permanent continuation or absorption without
referring to the legal position obtaining thereby, and which have been relied on by the respondent employees to
claim the same relief. While aproaching the questions falling for decision before this Constitution Bench, it is
necessary to bear this in mind and to bring about certainty in the matter of public employment . The claim to a
parity of treatment based on such orders also highlights the need for the Supreme Court to formally lay down
the law on the question and ensure certainty in dealings relating to public employment. The very divergence in
approach in the Supreme Court, the so- called equitable approach made in some, as against those decisions
which have insisted on the rules being followed also justifies a firm decision by the Supreme Court one way or
the other. It is necessary to put an end to uncertainty and clarify the legal position emerging from the constitutional
scheme, leaving the High Courts to follow necessarily, the law thus laid down. This Consitution Bench has to lay
down the law. It has to approach the question as a constitutional court should.

(Para 14 and 10)

Persons who get employed, without the following of a regular procedure or even through the backdoor
or on daily wages, have been approaching the courts, seeking directions to make them permanent in their posts
and to prevent regular recruitment to the posts concerned. The courts have not always kept the legal aspects
in mind and have occasionally even stayed the regular process of employment being set in motion and in some
cases even directed that these illegal, irregular or improper entrants be absorbed into service. A class of
employment which can only be called " litigious employment" has risen like a phoenix seriously impairing the
constitutional scheme .While directing that appointments , temporary or casual, be regularised or made permanent,
the courts are swayed by the fact that the person concerned has worked for some time and in some cases for
a considerable length of time. Such an argument fails when tested on the touchstone of constitutionality and
equality of opportunity enshrined in Article 14 of the Constitution. Merely because a temperary employee or a
casual wage worker is continued for a time beyond the term of his appointment , he would not be entitled to be
absorbed in regular service or made permanent , merely on the sirength of such continuance, if the original
appointment was not made by following a due process of selection as envisaged by the relevant rules. It is not
open to the court to prevent regular recruitment at the instance of temporary employees whose period of
employment has come to an end or of ad hoc employees who by the very nature of their appointment, do not
acquire any right. (Paras 4, 43 & 45)

It is not as if the person who accepts an engagement either temporary or casual in nature, is not aware

of the nature of his employment. He accepts the employment with open eyes. It may be true that he is not ina

position to bargain— not at arm’s length-— since he might have been searching for some employment so as to
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eke out his livelihood and accepts whatever he gets. But on that ground alone it would not be appropriate to
jettison the constitutional scheme of appointment, perpetuate illegalities and to take the view that a person who
has temporarily or casually get employed should be directed to be continued permanently. By doing so it will be
creating another mode of public appointment which is not permissible. If the court were to void a contractual
employment of this nature on the ground that the parties were not having equal bargaining power, that too
would not enable the court to grant any relief to that employee . A total embargo on such casual or temporary
employment is not possible given the exigencies of administration and if imposed, would only mean that some
people who at least get employment temporarily, contractually or casually, would not be getting even that
employment when securing of such employment brings at least some succour to them. After all innumerable
citizens of our vast country are in search of employment and one is not compelled to accept a casual or
temporary employment if one is not inclined to go in for such an employment. It is in that context that one has
to proceed on the basis that the employment was accepted fully knowing the nature of it and the conseguences
flowing from it, {Paras 45,49 and 13)

When the court is approached for relief by way of a writ , the court has necessarily to ask itself
whether the person before it had any legal right to be enforced. Considered in the light of the very clear
constitutional scheme, it cannot be said that the temporary, contractual, casual or daily-wage employees have
been able to establish a legal right to be made permanent even though they have never been appointed in terms
of the relevant rules or in adherence of Articles 14 and 16 of the Constitution. It is therefore not possible to
accept the argument that the State action in not regularising the employees was not fair within the framework
of the rule of law. (Paras 45 & 49)

Orders for absorption, regularisation or permanent continuance of such employees are passed apparently
in exercise of the wide powers under Article 226 of the Constitution. The wide powers under Article 226 are
not intended to be used for a purpose certain to defeat the concept of social justice and equal opportunity for all,
subject to affirmative action in the matter of public employment as recognised by our Constitution. It is time
that the courts desist from issuing orders preventing regular selection or recruitment at the instance of such
persons and from issuing directions for continuance of those who have not secured regular appointments as per
procedure established. The passing of orders for continuance tends to defeat the very constitutional scheme
of public employment. It has to be emphasised that this is not the role envisaged for the High Courts in the
scheme of things and their wide powers under Article 226 are not intended to be used for the purpose of
perpetuating illegalities, irregularities or improprieties or for scuttling the whole scheme of public employment.
Its role as the sentinel and as the guardian of equal rights protection should not be forgotten. (Para 4)

The High Courts acting under Article 226 should not, therefore, ordinarily issue directions for absorption,
regularisation, or permanent continuance unless the recruitment itself was made regularly and in terms of the
constitutional scheme. Merely because an employee had continued under cover of an order of the court, under
“ litigious employment" he would not be entitled to any right to be absorbed or made permanent in the service.
In fact, in such cases, the High Court may not be justified in issuing interim directions, since, after all, if
ultimately the employee approaching it is found entitled to relief, it may be possible for it to mould the relief in
such a manner that ultimately no prejudice will be caused to him, whereas an interim direction to continue his
employment would hold up the regular procedure for selection or impose on the State the burden of paying an
employee who is really not required. The courts must be careful in ensuring that they do not interfere unduly
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with the economic arrangement of its affairs by the State or its instrumentalities or lend themselves the instruments
to facilitate the bypassing of the consitutional and statutory mandates. (Paras 43 & 12)

Obviously, the State is also controlled by economic considerations and financial implications of any
public employment. The viability of the department or the instrumentality or of the project is also of equal
concern for the State. The State works out the scheme taking into consideration the financial implications and
the economic aspects. The courts cannot impose on the State a financial burden of this nature by insisting on
regularisation or permanence in employment , when those employed temporarily are not needed permanently
or regularly. A direction to give permanent employment to all those who are being temporarily or casually
employed in a public sector undertaking may cause the financial burden on such undertaking to become so
heavy that the undertaking itself may collapse under its own weight. It is not as if this has not happened . So, the
court ought not to impose a financial burden on the State by such directions, as such directions may turn
counterproductive. (Para 19)

The State should not be allowed to depart from the normal rule and indulge in temporary employment in
permanent posts. Regular recruitment should be insisted upon, only in a contingency can an ad hoc appointment
be made in permanent vacancy, but the same should soon be followed by a regular recruitment and appointments
to non- available posts should not be taken note of for regularisation. The Supreme Court is bound to insist on
the State making regular and proper recruitments and is bound not to encourage or shut its eyes to the persistent
transgression of the rules of regular recuitment. The direction to make permanent can only encourage the State,
the model employer, to flout its own rules and would confer undue benefits on a few at the cost of many waiting
to compete. It is not the role of the courts to ignore, encourage or approve appointments made or engagements
given outside the constitutional scheme. The approving of such acts also results in depriving many of their
opportunity to compete for public employment, it would aiso mean that appoinments made otherwise than by a
regular process of selection would become the order of the day completely jettisoning the constitutional scheme
of appointment. (Paras 26, 33 & 13)

Complete justice would be justice according to law and though it would be open to the Supreme Court
to mould the relief the Supreme Court would not grant a relief which would amount to perpetuating an illegality.
(Para 44)

The power to make an order as is necessary for doing complete justice in any cause oOr matter pending
before the Supreme Court, would not normally be used for giving the go- by to the procedure established by law
in the matter of public employment. Take the situation arising in the cases on appeal from the State of Karnataka.
Therein, after Dharwad decision (1990) 2 SCC 396, the Government had issued repeated directions and
mandatory orders that no temporary or ad hoc employment or engagement be given. Some of he authorities and
departments had ignored those directions or defied those directions and had continued to give employment,
specifically interdicted by the orders issued by the executive. Some of the appointing officers have even been
punished for their defiance. It would not be just or proper to pass an order in exercise of jurisdiction under
Article 226 or 32 of the Constitution or in exercise of power under Article 142 of the Constitution permitting
those persons engaged to be absorbed or to be made permanent based on their appointments or engagements.

(Para ....)

On a survey of judgments of the Supreme Court on the point, the predominant view is seen to be that
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appointments made without following the due process or the rules for appointment did not confer any right on
the appointees and that the court cannot direct their absorption or regularisation or re-engagement or making
them permanent. Those decision which run counter to the principles settied in this decision or in which directions
running counter to what has been held herein have been given, will stand denuded of their status as precedents.

(Paras 39, 33 & 54)

52. Normally, what is sought for by such temporary employees when they approach the court, is the
issue of a writ of mandamus directing the employer, the State or its instrumentalities, to absorb them in
permanent service or to allow them to continue. In this context , the question arises whether a mandamus
could be issued in favour of such persons . At this juncture, it will be proper to refer to the decision of the
Constitution Bench of this Court in Rai Shivendra Bahadur {Dr.) V. Governing Body of the Nalanda
College. That case arose out of a refusal to promote the writ petitioner therein as the Principal of a college.
This Court held that in order that a mandamus may issue to compel the authorities to do something, it must be
shown that the statute imposes a legal duty on the authority and the aggrieved party had a legal right under the
statute or rule to enforce it. This classical position continues and a mandamus could not be issued in favour of
the employees directing the Government to make them permanent since the employees cannot show that they
have an enforceable legal right to be permanently absorbed or that the State has a legal duty to make them
permanent.

533. One aspect needs to be clarified. There may be cases where irregular appointments (not illegal
appointments) as explained in S.V. Naryanappa, R.N. Nanjundappa and B.N. Nagaranjan and referred to in
para 15 above, of duly qualified persons in duly sanctioned vacant posts might have been made and the employees
have continued to work for ten years or more but without the intervention of orders of the courts or of tribunals.
The question of regularisation of the services of such employees may have to be considered on merits in the
light of the principles settled by this court in the cases above referred to and in the light of this judgment. In
that context, the Union of India, the State Governments and their instrumentalities should take steps to regularise
as a one- time measure, the services of such irregularly appointed, who have worked for ten years or more in
duly sanctioned posts but not under cover of orders of the courts or of tribunals and should further ensure that
regular recruitments are undertaken to fill those vacant sanctioned posts that require to be filled up, in cases
where temporary employees or daily wagers are being now employed. The process must be set in motion
within six months from this date. We also clarify that regularisation, if any already made, but not sub judice,
need not be reopened based on this judgment, but there should be no further bypassing of the constitutional
requirement and regularising or making permanent, those not duly appointed as per the constitutional scheme.

54. It is also clarified that those decisions which run counter to the principle settled in this decisions , or
in which directions running counter to what we have held herein, will stand denuded of their status as
precedents.

55. In cases relating to service in the Commercial Taxes Department, the High Court has directed that
those engaged on daily wages, be paid wages equal to the salary and allowances that are being paid to the
regular employees of their cadre in government service, with effect from the dates from which they were
respectively appointed. The objection taken was to the direction for payment from the dates of engagment. We
find that the High Courts had clearly gone wrong in directing that these employees be paid salary equal to the

salary and allowances that are being paid to the re gular employees of their cadre in government service, with
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effect from the date from which they were respectively engaged or appointed. It was not open to the High
Court to impose such an obligation on the State when the very questions before the High Court in the case was
whether these employees were entitled to have equal pay for equal work so called and were entitled to any
other benefit. They had also been engaged in the teeth of directions not to do so. We are, therefore, of the view
that, at best, the division Bench of the High Court should have directed that wages equal to the salary that is
being paid to regular employees be paid to these daily-wage employees with effect from the date of its judgment.
Hence, that part of the direction of the Division bench is modified and it is directed that these daily-wage
earners be paid wages equal to the salary at the lowest grade of employees of their cadre in the Commercial
Taxes Department in government service, from the date of the judgment of the Division Bench of the High
Court. Since, they are only daily-wage earners, there would be no question of other allowances being paid to
them. In view of our conclusion, that the courts are not expected to issue directions for making such persons
permanent in service, we set aside that part of the direction of the High Court directing the Government to
consider their cases for regularisation. We also notice that the High Court has not adverted to the aspect as to
whether is was regularisation or it was giving permanency that was being directed by the High Court. In such
a situation, the direction in that regard will stand deleted and the appeals filed by the State would stand allowed
to that extent. If sanctioned posts are vacant (they are said to be vacant) the State will take immediate steps for
filling those posts by a regular process of selection. But when regular recruitment is undertaken, the respondents
in CAs Nos. 3595-612 and those in the Commercial Taxes Department similarly situated, will be allowed to
compete, waiving the age restriction imposed for the recruitment and giving some weightage for their having
been engaged for work in the Department for a significant period of time. That would be the extent of the
exercise of power by this Court under Article 142 of the Constitution to do justice to them.

56. Coming to Civil Appeals Nos. 1861-2063 of 2001, in view of our conclusion on the questions referred
to, no relief can be granted, that too to an indeterminate number of members of the association. These appoinments
or engagements were also made in the teeth of directions of the Government not to make such appointments
and it is impermissible to recognise such appointment made in the teeth of directions on issued by the government
in that regard. We have also held that they are not ligally entitied to any such relief. Granting of the relief
claimed would mean paying a premium for defiance and insubordination by those concerned who engaged these
persons against the interdict in that behalf. Thus, on the whole, the appellants in these appeals are found to be
not entitled to any relief. These appeals have therefore, to be dismissed.

57. CAs Nos. 3520-24 of 2002 have also to be allowed since the decision of the Zilla Parishads to make
permanent the employees cannot be accepted as legal. Nor can the employees be directed to be treated as
employees of the Government, in the circumstances. The direction of the High Court is found unsustainable.

58. In the result, Civil Appeals Nos. 3595-3612 of 1999, Civil Appeal No. 3849 of 2001, Civil Appeals
Nos. 3520-24 of 2002 and civil appeal arising out of Special Leave Petitions (Civil) Nos. 9103-05 of 2001 are
allowed subject to the direction issued under Article 142 of the Constitution in para 54 and the general directions
contained in para 52 of the judgment and Civil Appeals Nos. 1861-2063 of 2001 are dismissed. There will be no

order as to costs.
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10.

IN THE HIGH COURT OF JUDICATURE AT PATNA
LPA NO. 1514 of 2000

The State of Bihar and others............... Appellants
Vrs.
Vijay Kumar Jha and others...................Respondents

For the appellants: Mr. Jawahar Dhari Singh, GP I
Mr. Shambhu Nath No. I, J.C.to GP. L.
For the Respondents : Mr. Chandra Shekhar, Sr. Advocate

12.4.2001. This appeal under Clause-10 of the Letters Patent of the Patna High Court has been

preferred against the order dated-28.6.2000, passed by a leamed Single Judge of this Court in C. W.J.C. No.
4563 of 1998 (Vijay Kumar Jha Vs. State of Bihar) whereby the appellant (the State of Bihar) has been

directed to consider the claim of the three petitioners for regularisation against sanctioned posts.

2.

The three petitioners claim to be working on daily wages as class IV employees in the Revenue and
Land Reforms Department, Govt of Bihar since 1983 and pray that the State Govt. may be directed to
regularise their services against sanctioned Class IV posts. They had earlier moved this court for the
same relief by preferring CWIC. No. 10791 of 1994 (Vijay Kumar Jha Vs. State of Bihar) and the
analogous writ petitions. The case of the petitioners was that a panel was prepared for appointment
against Class IV posts after advertisement and following the selection process. The stand of the State
Government was that there was no advertisement for appointment of peons and the panel was prepared
on the basis of the names forwarded by the Employment Exchange, Patna, which was named as Ummidwar
Peons, so that persons may be engaged when need arose on daily wage basis and the names of the
petitioners were included threrein. C.W.J.C. No. 10791 of 1994 was disposed of by a learned Single
Judge of this court by his order dated 1.11.95 (Annexure-10 to the writ petition), whereby the respondents
were directed to take a final decision within three months from the date of receipt of a copy of this order.
Following is the operative part of the order :-

............... The petitioners are not in a position to produce before this court a copy of advertisement
which according to them was issued for the appointment of regular peons. In the absence of relevant
materials, it would not be safe for me to record any finding on the question. However, since the matter
is under consideration of the Government and the government has before it all necessary materials, 1
direct the respondents to take a final decision in the matter within a period of three months from the date
on which a copy of this order is produced before respondent. These writ petitions are disposed of
accordingly."

The State government took the decision on 21-2-1997 (Annexure-12 to the writ petition), whereby, it has
been decided that the petitioners shall be considered against vacancies in regularly sanctioned posts as
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and when they occur, keeping in view the provision laid down in the Government Circular no. 5940 dated
18.6.93 and also keeping in view the policy of reservation laid down by the Government. According to the
petitioner, the services of the petitioners have not been regularised inspite of the said decision of the State
Government. Hence the present C.W.J.C. No. 4563 of 1998. As stated above the same has been allowed
by a learned Single Judge of this court by his order dated 28.06.2000, whereby the concerned respondents
have been directed to consider the claim of the petitioners for regularisation against vacancies in sanctioned
posts notwithstanding the circular dated 10.4.86 (Annexure A to the counter affidavit of the State of
Bihar in the writ petition), within a period of three months. The State Government has appealed.

While pressing this appeal, learned counsel for the appellants submits that the Government circular dated
10.4.1986 (Annexure A to the counter affidavit) creates a bar to the regularisation of peons. There is
paucity of sanctioned vacancies. Further, the State Government has taken the decision on 12.8.99 that
out of 93 regular posts of peons only 51 shall for the time being be filled up. He also submitted that after
bifurcation of the State with effect from 15.11.2000, the requirement of the State shall have to be reviewed.
In view of the financial constraints of the State Government which are almost acute, the Government is
very circumspect in regularising the services of its daily wage employees and is equally circumspect in
filling up the sanctioned posts. Therefore, the State Government has not framed any scheme envisaged
by the Supreme Court in its Judgment reported in AIR 1992 SC 130 = (1992) 4 SCC 118 (State of
Haryana Vs. Piara Singh).

The three writ petitioners who are the respondents herein have submitted in opposition that the Government
is in a dominant position and, therefore, can take any decision that it likes, but the Government should not
permit the writ petitioners to be treated in the manner as is being done by the State Government. They are
working on daily wages since 1983 in the hope that their services shall be regularised. It was further
submitted that the circular of 1986 (Annexure-A to the counter affidavit in the writ petition) is being
applied by the State Government for the first time since the same was issued. It was then submitted that
the question of financial constraints does not arise in the present case, because the present writ petition
relates to three persons only. He has also relied on the judgment of the Supreme Court reported in AIR
2000 (1) 706 (Gujrat Agricultural University Vs Rathore Labhu Bechar).

Having considered the rival submissions, we with respect disagree with the order of the learned Single
Judge. In view of the facts and circumstances attended on this writ petition and for the reasons indicated
hereinbelow, it is not possible for this Court to issue a manadamus to the State Government to regularise
the services of the three writ petitioners. The Supreme Court in its Judgment reported in the State of
Haryana Vs Piara Singh (Supra), has observed, that where Government orders for regularisation from
time to time are issued on conditions which are not unreasonable, arbitrary or discretionary, Court should
be cautious in issuing directions to the Government substituting its own conditions. Creation and abolition
of posts and the discretion to fillup a regular post is the prerogative of the Government. The court must
while giving direction for regularisation act with due care and caution. It must first ascertain the relevant

facts, and must be cognigant of the several situations and eventuality that may arose on account of such
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directions. A practical and pragmatic view has to be taken, in as much as every such direction not only
twells upon the public exchequer, but also has the effect of increasing the cadre strength of a particular
service, class or category. The normal rule is regular recruitment through the prescribed agency, but
exigency of administration may some time call for an ad hoc or temporary appointment to be made. In
such a situation, effort should always be to replace such ad hoc or temporary employee by a regularly
selected employee as early as possible. Such a temporary employee may also compete along with others
for such regular selection/appointment. If he gets selected, well and good, but if he does not, he must give
way to the regularly selected candidates. The appointment of the regularly selected candidate cannot be
withheld or kept in abeyance for the sake of such an ad hoc/temporary employee. Persons continuing in
service over a number of years have a right to claim regularisation and the authorities are under obligation
to consider their case for regularisation in a fair manner, provided he is eligible and qualified according to
the rules, and service record is satisfactory and his appointment does not run counter to the reservation
policy of the State. The proper course would be that the authorities prepare a scheme, if one is not
already in vogue, for regularisation of such employees consistent with its reservation policy. Furthermore
the Supreme Court as well as this Court has on number of occasions held that in case such a scheme is
prepared, then the daily wage or ad hoc employees shall compete with the outsiders and age bar shall not
come in the way of the former. It has further been held by the Supreme Court as well as this court that
employment opportunity in this country is a national wealth, and every citizen should have unrestricted
access to the same. Any appointment without advertisement and wide publicity and inconsistent with the

rules is violative of the constitutional mandate.

It is in the aforesaid background that we read the aforesaid circular dated 10.04.86 (Annexure-A) from
which it appears that the State Government had made an effort to reduce the man power employed by
the State Government. The provision for attachin g peons with the functionaries of the State Government
was reviewed which has led to reduction in the number of such peons needed by the State Government.
It was, therefore, decided that there shall be no fresh appointment of peons in near future. It is obvious
from a plain reading of this order that the number of permanent posts/sanctioned posts of peons have
drastically reduced, services of permanent employees who have become surplus shall not be dispensed
with, and shall be adjusted against future vacancies caused by retirement and other facts. It is thus
inherent in the situation that there is no questions of regularisation of daily wage class IV employees at
present. On the contrary, perhaps a case has been made out for dispensing with their services. The
aforesaid order dated 10.04.86 extends protection, and preserves the services, only of the permanent
employees. Learned Government Counsel has also produced before us the original file maintained by the
State Government in this behalf. He has particularly invited our attention to the decision taken at the
meeting held on 12.08.99 under the chairmanship of the Chief Secretary of the Government in the
presence of the Commissioner-cum-Secretary, Revenue, Finance Commissioner, Personnel Secretary
and the Law Secretary to the effect that there are 93 sanctioned posts of peons in the Department of
Revenue and Land Reforms, which has been reduced to 51 posts, yet there are 11 surplus persons.

Furthermore, it is common knowledge that the Bihar Government is over-weight, and their is need for
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drastic reduction of its work force. We also take judicial notice of the fact that the State Government is
passing through a critical financial phase which has accentuated after the bifurcation of the State. The
State Government is not able to pay salary to its existing employees and is taking loans/over-drafts to
meet this obligation. The Supreme Court in its Judgment in case of Gujarat Agricultural University Vs R.
L. Bechar (Supra) (Para - 22), has clearly stated that financial constraints are to be kept in mind when
any scheme is prepared for regularisation at a particular time. In such circumstances this court finds it
nearly impossible to issue a mandamus to the State Government to regularise the services of the three
writ petitioners. Circumstances permitting, the State Government may formulate a scheme as and when
it deems fit for regularisation of the services of its employees of the category of the writ petitioners, in
which case the three writ petitioners shall be entitled to compete along with the persons from the open

market in response to the advertisement and age bar shall not come in their way.

In the result, this appeal is allowed in the aforesaid manner. Order of the learned Single Judge dated
28.06.2000, passed in C.W.J.C. No. 4563 of 1998, is hereby set aside.
Sd/-
Nagendra Rai
Sd/-
S. K. Katriar
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