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IN THE HIGH COURT OF JUDICATURE AT PATNA
C.W.I1.C. NO. 6668 OF 2003 with
C.W.J.C. NO. 7044 OF 2003.

Mahabir Paswaq ------------——-——-..Petitioner in CWJ C No. 6668/2003

Jay Prakash Choudhary ---------------Petitioner in CWIC No. 7044/2003
Versus

The State of Bihar & Ors, .o, Respondents in both case

For the petitioner in

CWIC No. 666872003 ..o Mr. D. K. Sinha Sr. Adv.

For the petitioner in

CWIC No. 7044/2003 ... Mr Tej Babadur Singh

For the State ¢ Mr. P. K. Singh, L.C, to SC3.

5. 27.7.2004 This order shall dispose of C.W.J.C. No. 6668/2003 (Mahabir paswan vs. The State of Bihar &
Ors.) and C.WJ.C. No. 7044/2003 (Jay Prakash Choudhary Vs. The Siate of Bihar & Ors.).

The facts in the matter of Mahabir Paswan are that his father Basudeo Paswan, who was working as an
Assistant Teacher at Middle School Tajnipur died on 17.6,2001 and there after the petitioner made an application
for his appointment on compassionnate ground. His application has been rejected on the ground that one of the
wardsfsuccessors of the deceased i.e. petitioner's brother Kamlesh Paswan was posted as Assistant Teacher
at Primary School, Giriyak. In the matter of Iny Prakash Choudhary, the facts are that petitioner's father died
on 22.2.2002 and the petitioner made application for his appointment on compassionate ground. His application
was also rejected on the ground that his elder brother i.e. the elder son of the deccased was gainfully employed
in a Government job.

Leamed counsel for each of the petitioner submitted that the respondents should not reject the applications
straightway but were obliged 1o make enquiries that whether the person gainfulty employed was looking after
the family or not, was providing any assistance to the family or not, 2and whether he was living jointly or
separately.

Referring 1o a circular of 1999, it is contended by the counsel for the petitioners that unless an EnUiry
into these facts is made and a positive finding is recorded, the applications could not be rejected simply on the
ground that one of the successors of the deceased was gainfully employed. On the other hand, learned counse!
for the respondeats submits that if one of the successors of the deceased is gainfully employed thez in light of
the Division Bench Iudgment of this Court in the matter of Vishal Kumar vs. State of Bihar & ors. [2004 (2)
PLJR-453], there is no obligation upon the State Govt. to offer job in an otherwise backdoor entry employiment.

Te counter the said argument, learned counsel for parties submits that learned Single Judge in the matier
of Kaushalendra Kumar V. State of Bihar & Ors. (C.W.1.C. No. 11487 of 20002, decided on [4.2.2003) observed
that the appointment could not be refused on this simple ground without making an enquiry into the allegations
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of the petitioners and recording a finding that whether the persons so gainfully employed were maintaining the
family or not. tis also submitted that the matter of Kavshalendra Kumar, in light of the said directions issued by
this Court was reconsidered and the District Compassionate Appointment Committee made recommendations
in his favout.

Reliance is also placed upon the Single Bench judgment of this Ceurt in the matter of Bharat Prasad Vs
State of Bihar & ors. [1998 (1) PLIR 125].

In the matter of Yishal Kumar (supra), the Division Bench has taken into consideration the case of
Bharat Prasad (supra) and observed that while deciding the said case though the Learned Judge clearly mentioned
that he was not deciding the validity of any guideline and merely permitting filing of representation. The Divsion
Bench observed that the case does not apply to the circumstances of the case under consideration.

In the matter of Vishal Kumar (supra). this court after taking into c¢onsideration the argument that the
employed brother and the father were living separately and evidence was offered to that, the said petitioner was
entitled to an appointment, observed “the Court is afraid, this logic of law will not apply i there will be rivalry
with in the family as in the present case between the father and the son or between siblings, a job can be offered
on the principle of compassionate ground only to one person and when one is gainfully employed. there is no
obligation Lo offer a job in an otherwise backdoor entry employment.” The above referred observations of the
Division Bench certainly strike at the very roots of the petitioners' rights. In each of the case, one of the son of
the deceased is gainfully employment in the CGiovernment job. If one son is already employed and the Division
Bench says that there is no chbligation to offer a job in an otherwise back-door entry employment thea the
petitioners certainly would not be entitled to appointrent on compassionate ground. The petitions deserve te
and are accordingly dismissed,

Let a copy of this order be sent to the Chief Secretary so that the same is circulated in differem
Departments so that no heart-burn is caused to anybody that in a given case one has been appointed though his
relation was gainfully employed.

S5d/- R.5. Garg
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"22. For compassianate appointments, the Government has prescribed minimum qualification of 8th class
passed. As all Maha Dalits are illiterates, their dependents up to 30% are not getting employment on compassionate
ground. They shall be given Provisional employment with a condition they should get themselves literate within

five years."
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as a matter of right. The same is govemed by rule and regulativns. Petitioners do not dispute that the rules,
regulations and the statutory circulars as they stand today, do not provide for compassionate appointment of the
younger brother of a deceased b the submits that a contingency like this where a deceased person dies as a
bacheler has never been contemplated. [t is rightly submitted on behalf of the petitioners that such a contingency
was not contemplated by the State. [t is time they considered the said eventuality and provided for him otherwise
the very purpose of compassionate appointment would stand defeated. There may be causes where a young
employee not yet married but suppoerting his parenis and younger and other members of the family suddenly dies
if other dependants are not reckoned for compassionate appoiniment then the classification would not be full
and complete and was liable to be challenged but as things stand today, no statute or statutory direclions gives
a right 10 the younger brother of the deceased o be appointed on compassionate ground. There being no ri ght.
this court cannol issue 2 mandamus.

However, this court would like to request the State government to consider such cases and provide for
them generally or, in such special cases, make provisions for departure from the normai rule so that such an
unforiunate simation does not arise. If the State Government considering Lhe situation thinks otherwise, it may
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(@ <@l g0 R FAR 79 fAER Tou w6 o) ¥ REE 02022005 @ wla sy ¥ Freifed fRw
fean rr em—

“It is true that there is a limit for making application for compassionate appointment. This limit, however,
will start running from the date when the period of presumption will come to an end and not on the daie of the
death for by reason of a fiction of the statute made through the legislative mandate although the death has
occurred, the cognizance thereot can be taken after expiry of the time specified.

In these circumstances, the respondents are directed to reconsider the application of petitioner no.2 for
appointment on compassionate ground afresh within a period of four weeks from the date of service of a copy

of this erder upan the appropriate respondent.”
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2. I8 IR 5 aeR @ ol o 9 P/ R /adT # Se e @ e
W ¥ FTT TR A TR B B Fq H A9

w95
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Sl of  Date of Order Order with Signature office notes as to
order action {if any) taken on order

In the High Court of Judicature at Patna,
C.W.J.C. No. 12801 of 2002
Yashwant Kumar Singh vs. State of Bihar & ors.
3 05.04_2004 Heard learned counsel for the parties.
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The petitioner, one of the wards of an employee who died in harness, made
an application 1o the Corporation for his appointment on compassionate
ground. The respondents have come oul with a case that they are not
financially viable and now they have alreay filed a winding up petition,
therefore, under these circumstances, no order of compassionate
appointment can be issued in favour of the petitioner specially when the
corpotation is unable 1o meet both ends.

Taking into consideration the totality of the circumstances and the
defence raised by the respendents, I do not think that any direction can be
issued in favour of the petitioner.

The petition is dismissed.

However, ltherty at the request of the counsel for the petitioner is
granted in favour of the petitioner i that in case by miracle or by grace of
Giod the Respondent-Corporation survives and stands on its feet again then
he may make an application for consideration of his case.

Sd/- R.S. Garg, 1.
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Hel 19,
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WA 3974 /1992, 12268 /1992 T 12453 /1988 X F3AI® 07.12.1904 1 TRT wifehe 3w 3 e A
Frfa eww fwas 39 W 3 93i% 3/ Wo2—60108,/04 P10 2822 RATF 27.04.1085 & areie
Afearery v HWer Fraferdl & 0 WHR! Faw 3 A # ITF S AR W Fafe ¥ fEr w
wﬁmmﬁ%ﬁﬁﬂﬁumﬂﬁ%ﬁmﬁmw%mmmﬁﬁﬁﬂmﬁ$ﬂﬁ
W Fad B Al A sTEW B AR W Pyl ¥ AR R e e @ R o 9 i
foren argemn Bl B sl fmr o #) qeqER Sow orEew wRfRA @ s @
IR 9 T AR B IR R g dafag it/ saferdl @ wem Prafa wafted g=r & o
ol &1 9 aRea ¥ P st @ Rmha 1 9 Sgfie e e mem A s T
S 1 Ieerd ) wen wRem A 21 Swfa aiee o wve A9 @ [aer | gy 3 ve el §
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B RV Yfor S F e § N o afsar ang ot 2

2. wfTa ARTE ¥ a8 urm T @ 16 syl | wed g7 swantdni s aeasarteay @ s ¥ A TR
gicrd S @ anf¥al M agFW @ AMR W Prgfa ¥ wFEEs R 9 &) geT v e
& FedE a1 Wosqosiotie WE 7252 /2004 (FRu7 Af¥oat TARIGY < RER w=u vd ar) A
06.09.2005 T RS AET § o0 THFR B AN § TREA AT W FaRwig R 07.12.1004
P T e B Ene B g0 s Piw 39 @ g A T B

"In our view, the judgement passed by the Division Bench of this Court does not stand in the way of the
State Government in making provision to deal with the emergent situation where police personael dies in police
encounter/combat or due (o attack by extrernists and Naxalities. Direction has been given in the aforesaid case
to maintain consistency with regard to appointments in case of natural death of the employee while in service.
That does not cover the emergent cases ie. exlraordinary situation where the police personnel dies faciag
extremists and Naxalities in encounter or in similar other situation. To meet such situation, in our vicw, the
Government is competent to frame rules/fissue instructions so that early appoiniment on compassionate ground
in such cases will boost the moral of the police personneis and they will not run away from duty.

Accordingly, the order passed by the Division Bench of this court in the aforesaid cases is clarified and the

State Government is directed lo come ouf with a schame within a period of two menths [rom lo-day."
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In the High Cour1 of Judicature at Patna
L.P.A. No. 1209 of 2004
The State of Bihar and ors.......ciiiiiiinn i Appellants
Versus
Madhuri Kumar Sinha ... cneineens
For the Appellants :- Mr. §.K.Ghosh, A.A.GII and
Dr. Mayanand Jha, J.C. to A.A.GII
For the Respondent - Mr. 5.B.5ingh, Advocate.

3, 28/2/2001.  This appeal is directed against the order dated 07.04. 2000 passed by the learned Single
Iudge whereby he has allowed the writ petition filed by the respondent petitioner and direcied the respondents
to appoint her on Class LI post oo compassionate ground.

Respondent.

The appeal is barred by limitation,

Having heard the parties and perused the averments made in paragraph nos. 3 10 5 of the limitation
petition, we are of the view thar there is nc intention or laches on the part of the State. Accordingly, the
limitation petition is allowed and delay in filing the appeal is condoned.

The husband of the privaie respondent was an employee of the State Government in the department of
Statistics and Evaluation, who died on 29.11.96. Thereafter respondent-petitioner filed an application for her
appeintment on compassienate ground. The matter was considered by the Committee and the Committee
recommended for her appointment on Class-111 post. The matter was placed before the appointing authority and
the appointing authority took test of calculation and letter writing of respandent-petitioner. When she failed in
both the matlers Lhe appointing authority took a decision that she is not fit for class II post and accordingly
ordered for appointmen on Class-IV post.

The respondent aggrieved by the aforesaid decisjon filed a writ petition and the learned single Judge allowed
the same merely on the ground that the Commitiee had recommended her appointment on Class 111 post and the
appointing authority cannot deny her appointment on class IH post .

We disagree with the view taken by the learned single judge. The appointment on compassionate ground
is ot a mode of appointinent. However, such appointment is made to mitigate the hardship of the family members
of the deceased employee. §f the dependent has some other source of income then he is not entitled to appointment
on compassionate ground only on the basis of the death of the employee. The person concerned cannot claim a
particular post. It is for the appointing authority to consider what post is to be offered after 1aking into consideration
the efficiency and merit of the candidate concerned. In this case the respondent was found unable 10 write or
make calculation accordingly offered class-1V posts.

In that view of the matler, the decision taken by the appointing authority offering class 1V past to the
respondent-petitioner cannot be said to be arbitrary or in violation of the well settled principles governing the
appueintment on compassionate ground,

In the result, the appeal is allowed and the order passed by the learned single judge is sel aside.

If the respondent petitioner is agrecable to join class-[V post she may join the same.
5df- Nagendra Rai, J.
Sd¢- 8.K. Katdar, 1.
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IN THE HIGH COURT OF JUDICATURE AT PATNA
C.W.J.C. No. 13399 of 2001
Bimilesh Kumar Jha V. State of Bihar and ors.
08.01.2002. Heard counsel for the parties.

By this application, the petitioner has prayed for an issuance of a direction uporn the respondent to
appoint him against a sanctioned vacant pest of Class III on compassionate ground either in Land Protection
Diireciorate or in the office of the Land Protection Officer, Patna.

Admitted fact is that 1he father of the petitioner died in hamess, The petitioner claimed appointment on
compassionate ground and applied for the same. The Central Compassionate Appointment Committec
recommended he case of the petitioner for appointment on class IV post, and, accordingly, he was appointed on
class IV Post in Mofussil office at Gaya.

Now a grievance is being made thut owing to the qualification of the petitioner, the Director, respondent
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No.5, Soil Conservation Directorate, Government of Bihar, Patna, recommended his case for appointment on a
vacant Class Il post in the Directorate itself, and, in that view of the matter he could have been appeinted on
class I post in the Direclorate, as he was having requisite qualification. The action of the state authority in not
doing 50 is under challenge.

It appears that the claim of the petitioner was doly examined by the Central Compassionate Appointment
Commitiee and he was recommended for appointment on class IV post and he was appointed as such. The
petitiener joined the post and till date he is functioning there,

Respondents by filing a counter affidavit have apposed the prayer of the petitioner saying that the
petitioner since has been appoeinted on class 1V post on compassionate ground and his joining has been accepted,
he cannot claim as a matter of nght to be appointed eon Class IIT post as appointment on compassionale grouvnd
is made to mitigate the hardship of the deceased family.

The very purpose of appoiniiment on compassionate ground is to provide immediate succour to the
bereaved family and no person can claim compassionaie appointment on a particular post, as a mateer of right,
By appointing the petitioner on class [V post the authorities have reasonably taken into account the hardship of
the bereaved family. Now the petitioner having joined on the post as class IV employee cannot make grievance
for his appointment on a Class [l post on compassionate ground. Appointment on compassionate ground is ool
one of the modes of regular appointment and the concept of appointment ¢n compassionate ground is mesely to
mitigate the hardship of the bergaved family.

Dealing with the similar circumstance, this court in Civil Writ Jurisdiction Case No. 4346 of 2000 (Umesh
Kumar V. The State of Bibar and others) has heid that appointment on compassionate ground is not a mode of
appeinimenat and no person can claim to be appointed on a higher post as a matter of night. This order has been
brought on record, marked as annexure-C to the counter affidavit filed by the respondents. A similar view has
also been 1aken by a Bench of this Court as referred to in annexure-D to the counter affidavit of the respondants
in letters patent Appeal No. 1209 of 2000 (The State of Bihar and others V. Maghuri Kumari Sinha).

In view of the facts, enumerated above, the decision taken by the appainting authornity offering Class IV
post 10 the petitioner cannot be said to be arbitrary, unreasonable or in violation of the principles governing the
appointment ¢n compassionate ground.

In the result, this application is dismissed.

Na arder as ta costs.

Sd/-Narayan Roy
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No. 517 Patna, dated 19 Jan, 2002
Office of the Advocate-General, Bihar
High Couart, Patna
From:-
Sn §.K. Ghose,
Addl. Advocate General No [I.
To,
The Secretary, Personnel and Administrative Reforms, Govi. of Bihar, Patna.
The Director, Soil Conservation, Govt. of Bihar, Patna.
Sub:- L PA. NO. 8772002 Bimlesh Kr. JTha-vs-The State & ors
The instant L.P.A. has been filed against the order passed in CWIC No. 1339/2001.
The aforesaid case was taken up for hearing in admission on 17.1.2002. After hearing the
parties the Hon'ble Court dismissed the L.P.A_ petition.
This is for your information.
Rajesh Kumar Singh , Adv.
LC. to AAG I
for Addl. Advocate-General No. IL.
18.01.2002
No. 1114 / Patna, dated the 13 Feb, 2002
Office of the Advocate-General, Bihar
High Court, Patna
From:-
Shr 5. K. Ghose,
Addl. Advocate-General No. 11
To,
The Commissioner/Secretary, Personnel and Administrative Reforms, Department, Govt
of Bihar, Patna
The Directer, Soil Conservation, Govt of Bihar, Patna.
Sub. :- MIC No. 135/2002 Bimlesh Kr. Jha-Vs-The State & ors.

The instant modification has been filed against the order passed in CWIC. No. 1339/
2000

The aforesaid case was taken vp for hearing in admission on 12.2.2002. After hearing
the parties, the Hon'ble Court dismissed the modification petition.
Sd/- Mligible
for Addl. Advocate-General No. (1
13.02.2002
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