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In the High Court of Judicature at Patna E
C.W.J.C.No. 5502 of 1997
: : Vijay Kumar Sao Vrs State of Bihar & Ors. . _
For the petitioner > Mr.R.K.Tiwary, Adv. -
For the State : M/s Rameshwar Prasad, A.G.

ShashiBhushan Kumar,J.C.toA.G.

22-07-97 :The writ petition has been filed by the petitioner against the order dated
15th May, 1997 by which the service of the-petitioner has been serit batk by Heatth Medical
Education and Family Welfare Department to the Personnel.and Administrative Reforms
Departmert of the State df Bihar, along with ahother Shri Shatrughan Lal Das.

Thepetitioner, an Assistant under the respondent State has challenged the impugned
order on the gound that the Health Medical Education and Family Weifare Department has
got no jurisdiction to sentback the service 6f the petitioner to the Personnel and Administrative
Reforms Department. S _ a T

Admittedly, the cadre of ministerial staffs frorm the rank of Assistants up to the rank of
UnderSecretary of alf the departments of the State of Bihar at Secretariat andattached offices
level have been made as a joint cadre since 30th-August, 1988 in purstuance of an Act. The
cadre controlling authority is Personnel and Administrtive Reforms Department. The Service
of one or other Assistants or member of such Joint Cadre is placed under one or qther
department by the Personnel and Administrative Reforms Department. The service of this
petitioner was placed under the Health Department by the said Personnel and Administrative
Reforms Department, but by the impugned order (Annexure-2) the services have been sent
back to the Personnel and Adrhinistrative Reforms Department. S

. Time was grantedtothe respondents to file counter affidavits andto state as towhether
the authorities under the Health Department have jurigdiction to sent back the service of the
petitioner or not. While, a counter affidavit has been filed on behalf of the authorities of Heaith
Department, another counter affidavithas beenfiled onbsehaif oftheauthorities of the Personnel
and Administrative Reforms Department. At paragraph 2 to the counter affidavit filed by the
authorities of the Personnel and Administrative Reforms Department, it has been accepted
that the employees/members of Joint Cadre, their services cannot be returned back to the
Personnel and Administrative Reforms Department without prior information and without
sufficientreasoninterms with circular No.880 dated 19th June, 1996.Ithas further been stated
therein that though there is a sufficient ground for return of the service of the petitioner, but no
priorinformation was given by the Health Department to Personneland Administrative Reforms
Department. However, from the plain reading of the said counter affidavit, it appears that the
Personnel and Administrative Reforms Department of the State of Biharis notaverse to sending
the service of the petitioner under them. _

In the light of the counter affidavit filed on behalf of Personnel and Administrative
Retforms Department, | am not inclined to interfere with the impugned order. The Personnel
and Administrative Reforms Department authorities are directed to give a postingin favour of
the petitioner against a clear vacant post of Assistant within 15 days from the date of receipt/
production of a copy of this order. However, | make it clear that the authorities under the
respondent State in all of its departments including Health Medical Education and Family
Welfare Department will not sent back the service of any member of the Joint Cadre to the
Personnel Department without prior information and approval of the Personnel and
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Administrative Reforms Department in future till power is vested by the Personnel and
Administrative Reforms Department to the other departments. So far as arrears of salary is
concerned, the respondent will retease the admitted arrears of salary infavour of the petitioner
within a period of one month from the date of joining of the petitioner against a clear vacant

post.
The writ petition stands disposed of with the aforesaid observation and direction.

Let a copy of this order be handed over to the counsel for the parties.

Sd/— S. J. Mukhopadhaya.
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The 25th October, 1980
Subject— Policy and procedure regarding transfer and posting of Government servants,
The policy and procedure regarding transfer and posting of Government servants
has been laid down by the State Government, from time to time. The policy and procedure as




(230)

laid down in the Personne! and Administrative Reforms Department's Resolution no. 14747,
dated the 6th September 1979 and no. 16609, dated the 18th October 1979 which is enforced
atpresent has faited to fulfii the desired objective. The matterhas; thersfore, bbén reconsidered
by the State Gewernment and with a view to further streamlining the policy and procedure of
transfer and postings, the State Government haye been pleased to take the foliowing decisions
in supersession of all previous orders :— = '

(A)

(ii)

(2)

(4)

(5)

()
@

General policy regarding transfer and poSffng—{*l) Transfer and postings will

‘generally be done twice, i/e., #i May-Juta and November-December of each year
- Provided that in special circumstances, e.g., death, illness:; vacancy or other

administrative reasons transfer and posting could be made at any other time subject
to the following conditions :— L o

in respect of officers whose transfer/posting is done with the approval of Minister
or by Council of Ministers, specific prior approval of the Chief Minister has to be
obtained; and .

inrespect of such officers and Governmentemployees whose transfer and posting
is done by subordinate officers under delegated powers of transfer, specific prior
approval of the immediate superior officers is obtained.

The duration of posting on any postand at any particular place will generally be for
a period of 3 years. For some posts or places, the period of posting may, however,
be kept for 2 years which should be specified by the departments by Standing
Orders. . _ . : o - :
In the last year of service, as far as possible, a Government servant's request for
the transfer and posting atthe place of his choice should be considered favourably.
Subject to any rules/regulations in respect of a specific cadre, as far as possibie,
aclass it Field Officer should ordinarily be posted within the Division/C ircle/Range
of his home district; but he should not be posted in his home district. These
restricitions will not apply to district level cadres/posts. _

I a department normally obtains the services of Government servants from other
departments on deputation and makes posting and transfer of such Government
servants then the parent department shouid prepare a pane! of such suitable
officers every 6 months from which the requisitioning department can obtain the
services of Governmentservants on deputation. Such panels should be prepared
and sent to the user departments in March and August each year.

No Government servants will be allowed extension of service or re-employment
after retirement, :

If any officer, whose duration of posting is about to expire, intends to make any
submission relating to his transfer/posting, he may do so before the competent
authority by the 1st March/1st August each year for the consideration of the
competent authority at the time of his transfer/posting. During this year, however,
submissions, if any, may be made within one month of the issue of this Resolution.
Any representation filed by the officer affected by the transfer/posting order, will
be considered within 15 days provided it is filed through proper administrative
channel. The officer under orders of transfer/posting would be required to carry
outthe orders within a month of the issue of orders and failure to comply within this
period will attract disciplinary action.
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Ifany officer obtains any recommendations from an outsider or tries to bring upon
any influence about his transfer and posting, this should be recorded in his
Confidential Character Roll after givinghithan opportuinity to explain his conduct.
The practice of addressing the departmental Ministers direct by Government
servants in the matter of transfer/posting is irregular and would not be allowed. If,
however, no action is taken by the concerned departments/officers on the
répresentation filed by a Government servant or the matter is being delayed, the
Governmentservantmayﬁle amemorialbefore the departmental Ministeragainst
such delay. : : -

The Controlling Officer will relieve his subordinate officer after receipt of the orders
of transfer/posting without delay. : '

Every depariment shall prepare & definite career management programme and
obtain approval of Government. -

Every department would prepare a job requirement chart for every post in the
department and appointment should be made accordingty.

Every department shouid prepare Service-Rules for the concerned cadres in the
department if it has not already been done. .

Procedure for transfer ang posting.— (1) Proposals for transfer, posting and
deputation of officers whose maximum pay in the pay scale exceeds Rs. 1 200, in

recommendations of the Establishment Committee had been obtained and
approved by the Departmental Minister.

Proposals regarding transfer, posting and deputation of such officers whose
maximum pay in the Pay scale excesds Rs. 840 but does not exceed Rs. 1,200
should be placed before the Minister-in-charge for orders after the recommendation
of the Establishment Committee. Proposals regarding transfer, posting and
deputation of such officer whose maximurtipay in the payscales exceeds Rs. 1.200
shall be placed before the Cabinet after obtaining the recommendation of the
Establishment Committee and approval of the Minister-in-charge.

recommending transfer/posting of such officers whosetransferand postingis made
by Government. The Committee will consist of the following officers —
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3)
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Commissioner and Secretary.

Seniormost Head of Department.

One Special Secretary/Additional Secretary.

Suitable seniormost officer of the Scheduled Caste/Scheduled Tribe.

(If such a Scheduied Caste/Scheduled Tribe Officer is not available in the
Department a suitable officer nominated by the Chief Minister through the
Personnel and Administrative Reforms Department.)

The Minister-in-charge shall frame at the beginning guideline principles to be
observedby the Establishment Committee. Inthe same manner guideline principles
shall be framed forthe Heads of Department with the approval of the Departmental
Minister. After the Career Management Scheme has been prepared by the
Department and approved by the Minister the guidelines should be modified to
bring in line with the Career Management Scheme. i

An Establishment Committee should be constituted by the Department for transfer/
posting at the level of the Head of Department which shall consist of two senior
officers subordinate to him and an officer of the Scheduled Caste/Scheduled Tribe,
in addition to the Head of Department.

The department shall also constitute an Establishment Committee at the level of
the Head of Office which will be presided over by the Head of Office and a mininum
of 3 members and maximum of 5 including a Scheduled Caste/Scheduled Tribe
member. '

These orders will take effect from the date of issue.

ORDER— Ordered that this resolution be published at once in the Extraordinary

issue of the Bihar Gazette and its copy be forwarded to all Departments of Government/ali
Heads of Departments/all Divisional Commissioners/all District Magistrates for information

and necessary action.

By order of the Governor of Bihar,
P.P.NAYYAR.
Chief Secretary to Goverrment.
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