gy famfor faHrT, {"?;’\?\”%%
fyeR, Tl g B
st Vo (
SPEAKING ORDER

e Hon’ble High Court of

i t matter relates to the Order passed by th
T entg. At 17206 of 2023 dt.

Judicature at Patna in Civil Writ Jurisdiction Case No.
01.09.2025.

The operating part of the said order dt. 01.09.2025 is as below:

ng:- 7 We have perused the records. Subject matter of price escalation is not
to be agitated under the arbitration clause. Whatever the action taken by the
Superintending Engineer is required to be examined with reference to any
disputed issue and the same would be subject before the arbitration. Assuming
that Technical Bid Evaluation Committee's decision in respect of
decision/recommendation for price escalation is not binding on the author of
Annexure-P12, in that event, he should have at least analyzed and considered as
to how the Committee’s decision in respect of price escalation is impermissible.
In the absence of these material information, one has to draw inference that
impugned action of the respondent vide Annexure-P12 dated 03/06.04.2023 is
without application of mind. Accordingly, the petitioner has made out a case.
Annexure-P12 dated 03/06.04.2023 stands set aside. Hence, the present writ
petition, i.e., CWJC No. 17206 of 2023 is allowed. The matter is remanded to the
author of Annexure-P12 to decide afresh after due taking note of the
recommendation of the Technical Bid Committee insofar as price escalation is
concerned and proceed to pass d detailed speaking. Order within a period of
three months and communicate the decision to the Petitioner. ”

The Recommendation of technical bid committee has been perused and taking note of
it, the matter was heard on 11.05.2026. Accordingly the whole matter has been
reviewed and the detailed reasoned order is as below-

The matter relates to the works of “ry  yHEWE, GAEAT F  Swaq fromar @E ¥
W(@o@o-mn ATAT-TEST T, ATSY, FHA, gEATEE Wa w99 ¥ oo 0.00%
20.50 % # sl 39, erREeT w1 wied Semer T Forgetar w79 2017-18”.

Start date as per agreement- 07.07.2018, Completion date as per agreement 06.07.2020

The 1% .Extension.of Time (EOT) for the said works was recommended by Technical Bid
Evaluation Committee and approved by Departmental Tender Committee on 23.11.2020

and communicated vide its memo no. 7871(E) dt. 24.11.2020. The decision of
Departmental Tender Committee was as under:
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U s iy Rfy o B Ry STUAT” ) the Proposal for Payment of Price Escalation
and Refund of Liquidated Damage was reCommended before the Technical Big

Evaluation Committee. The recommendation of Technical Bid Evaluation Committee dt.
04.08.2027 is as under:
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9.  Further, it is pertinent to mention here that the said work has been executed on the
Construction cum Maintenance Bidding Document (CMBD) Contract, in which the
provisions for Price Neutralization along with Extension of Time are defined as under:

9.1

9.2

If the work(s) be delayed by.

(i) force majeure, or

(ii)  Serious loss or damage by fire, or
(iii) ~ Civil commotion, local.

(iv) Delay on the part of other contractors or tradesmen engaged by Engineer-in-
Chargein executing work not forming part of the Contract, or

(v)  Non-availability of stores, which are the responsibility of Government to supply
or

(vi)  Non-availability or break down of tools and Plant to be supplied or supplied by
Government or

(viij Any other cause which, in the absolute discretion of the
authority mentioned in Schedule 'F' is beyond the Contractor's
control.

Then upon the happening of any such event causing delay, the Contractor shall
immediately give notice thereof in writing to the Engineer-in-Charge but shall
nevertheless use constantly his best endeavors to prevent or make good the delay and
shall do all that may be reasonably required to the satisfaction of the Engineer-in-
Charge to proceed with the works.

In any such case the authority mentioned in Schedule F may give a fair and reasonable
extension of time and reschedule the milestones for completion of work. Such
extension shall be communicated to the Contractor by the Engineer-in-Charge in
writing, within 3months of the date of receipt of such request. Non application by the
contractor for extension of time shall not be a bar for giving a fair and reasonable
extension by the Engineer-in-Charge and this shall be binding on the contractor.

10. The above provision has further been clarified by Road Construction Department,
Bihar Office Order No. 95 cum memo no. 3505(s) dt. 21.04.2015 as under:

10.1
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10.2 Clause 3.2 is defined as under:

11.

3.2
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3.2.1  wrFfd% arger (Force majeure) 9% awenfaa anz (unprecedented
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From the above Clauses and guic 2lines it is clear that Extension of time, with Provision
of price Neutralisation in extend d period, can be granted if -

()

(ii)

The Reasons of delay

(a) Are not attributable to contractor.
(b) Should not have been foreseen.

(c) There is proof of reascn of delay. And
(d) Are acceptable to govenment

In the present case, reasons for time extension are as below :-

(a) Heavy rainfall & water logging- ¥ 1 H1 TIRRATI & FTAR HANT P
fofr 07.07.2018 2| Heawy rainfall & @R ReiH 08072018 IESICY
20102018 U4 fai 15.062019 ¥ f3® 15.102019 TP Delay gftrafed 2|
Yo qRET B sty farhu i @ MR Time of Completion 3 wftfig
gl BT 8| 3 § @M FT Delay "not attributable to contractor” @ Y
ﬁm:aﬂf:?f%ﬂ%ﬁmzo.mzoméwos%m’@%mﬂmﬁm
fesie 15062019 & fRI® 15102019 BT Non working period @14 3@y &
fFafker ¥ wfefom sie 98 e 2 3 ¥W A # Delay "not
attributable to contractor” & w9 F ARG |



12

(b) Encroachment- ¥dg@® Ms Narsingh Construction §RT 3{U- Uaih—[
fasties 13.12.2019 UG fei 18.06.2020 ERT U # 3ffasHHor va 4f# farg &)
A @ g R | erduTed AT U yHUSH, @IFSAT gIRT YT UAATH—865,
fasis 16.12.2020 T UFh—872, feHAld 18.12.2020 HEd & U H Iuce
T T, Rl e siacenfierl ud orHregel 9 JAfdmHY B B
R fHar w2 s W g ¢ fb Qe 18122020 & U
arfcrepHuT o |

(c) Covid-19- g9 dfR¥ad HeTHR! BT SR AU &l & | YU Phase &1 dfd

SR dftfd Delay 3rafe # wfafera 21 f@d Phase @1 wTd %easl 2021 9
Hg 2021 db ATAR AT |

(d) Non availability of bitumen HPCL/ IOCL / BPCL & vaifeiaRal va
iy garfeRal & wrer fagis / oM &) Suderdl & Hay e
09.08.2020 &) HH~ d3b P Hraarsl H Ieol © b GA yHUSH, W@AfSAT
g1 gfud far w8 & a0 # VG-30 (Pack) SUdi@l FE1 & ¥8 Hdfd
Idd Delay 2mafey # wftafera 2 |

Jdd hHTP—11 W 3ifbd dedl 9 wee 2 f& feied 15.06.2019 ¥ 31 #g 2021

d@ Heavy Rainfall, 3fes#or Ud Covid 19 & &R &1 ¥ fdora garm ¢ | fdeia &
4 HRUT “attributable to contractor” T8l & | @AY @1 fafdr 07.07.2018 | 31 7
2021 O Hdgd BT 10 A8 &7 ¥HI Hindrance free e 81 31 #2 2021 & I
AT G AIE @ UgEd dad g e 24.12.2021 B &1 Bl WHIG B feur
AT 2 | 3fd: b wHIfE H cdld Hindrance free@ﬂfﬁﬂ%?ﬁﬁmmgﬂ
FeiRa &l srafd 24 wig & sf=avld e |

13. Since, the above mentioned reasons for delav are not attributable to the

contractor therefore, the Contractor's claim for allowing price neutralization for

the extended period of time as per Clause 10 above, is accepted.
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