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State counsel is hereby directed to ascertain from the official
respondent as to whether the present matter is covered by the full
Bench decision of this Court dated 18-04-2019 passed in L.P.A
No. 1305 of 2013 and connected matter in the case of The Bihar
State Electricity Board & Ors. & the State of Bihar through
Secretary  General &  Administrative  Department Vs,
Chandrashekhar Paswan & Ors. reported in 2019 (2)PLJR 500, in
which the circular dated 23-06-2005 is struck down. In the result,
wheather petitioner is entitled to compassionate appointment
being the son of second wife or not?

3 Sydad ey § weffa veiodioto Wo—1305 /2013 ® fAAIE—18.04.2019
P qRA AR T FRIGEN 39 =g 2

"61. In view of the discussions made above, LPA Nos. 1305 of
2013 and 1608 of 2014 are dismissed. However, we modify the
order dated 13-08-2012 passed by the lcarned Single Judge in
CWIJC No. 9329 of 2012 as under:

The impugned circular no. 937 dated 23-06-2005 issued
by the Personnel and Administrative Reforms Department,
Government of Bihar, Patna stands quashed to the extent it
prevents the children of the second wife from being considered
Jor appointment on compassionate ground. The respondents in
LPA no. 1305 of 2013 are directed to consider the claim of the
respondent-writ  petitioner Chandra Shekhar Paswan for
appointment on compassionate ground and issue appropriate
orders as carly as possible preferably within three months from

the date of receipt/production of a copy of the order."
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As per the policy decision of the State
Government contained in Memo No-13293 dated-
05.10.1991 in terms of clause 1(s.) thereof dependents of
such deceased Government Servant whose spouse is also
in Government service would not be eligible for
compassionate appointment.
In the case at hand, the spouse of the
deceased Government servant was not in service at the
time of her death as he had superannuated.
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In my view, since a retired person cannot be

deemed to be in service, the restriction of clause 1(s.)
would not apply and any eligible dependent of the
deceased Government servant may be considered for
compassionate appointment.
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"The case of the petitioner is squarely covered by the aforesaid decision. In
the instant case also the wife of the deceased employee had diligently made
application in January 2013 itself. Since the employee became traceless on
24.9.2005 the presumption of civil death would have arisen only after seven
years, i.e. in September 2012. For compassionate appointment in such cases, the
legal heir/dependent would be elegible only after declaration of civil death. Only
when the seven years period under Section 108 of the Evidence Act lapses the
legal heir or dependent would become elegible for claiming compassionate
appointment. Therefore date with effect from which employee has become
traceless is not relevant.

In the circumstances the claim made by the petitioner's mother cannot be
said to be belated or delayed in any respect. The authorities are required to
consider claim of the petitioner as per admissibility/elegibility on all other
grounds. The authorities cannot deny the petitioner consideration on the ground
that the application has been made more than five years after the employee
became traceless.

District Compassionate Committee should proceed to consider claim of
the petitioner having regard to all other requisites for grant of compassionate
appointment in accordance with the procedure and scheme for compassionate
appointment. Let final decision be taken by the District Compassionate
Committee, Aurangabad (respondent No. 9) within a period of eight weeks from
the date of receipt/production of a copy of this order.
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In view of decision in the case of Kundan Kumar (supra) taken note of
hereinabove this Court would observe that to avoid such delay and consideration
in such matters arising out of civil death authorities may consider the desirability
of issuing appropriate guidelines in this regard from the General Administration
Department to the various compassionate appointment committees in light of
decision in the case of Kundan Kumar (supra). Such an observation is being
recorded so that claim for compassionate appointment can be considered
compassionately and without going through unnecessary delay in seeking
guidance individually. These observations are not to be treated as directions and
are subject to exercise of discretion by the State Government in this regard.

Writ petition is allowed.”
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HERM,

fFRYFER sgE @ IR W d¥d @ gR1 FAYfd g ameT w3 wwfid
T D) FAI-HH D G H I WROR B URYA Ho—2822 faA®—27.04.1995
Hfed—o6 ¥ fr=forRas uraum 8 —

63T B IER W If¥a & R Fgfem ¥g I@de o3 waffa s
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“In the aforesaid view of the matter, no error can be found in the
decisions impugned in the two writ petitions. However, while upholding such
decision, this Court would definitely ask the state to again address itself on the
issue for bringing about appropriate amendment in the Rules governing the
scheme of compassionate appointment especially where children of
government employees are orphaned at a very tender age. In fact, it is perhaps
catering to such situation that the scheme originally framed on 05-10-1991 did
not stipulate any period for such application, which has been introduced vide
amendment on 27-4-1995.

Considering that the claim of compassionate appointment is more
in the nature of a social welfare measure, the respondent State through the
Chief Secretary, the Social Welfare Department and the General Administration
Department may well ponder over the necessity of appropriate amendment in
the Rules governing the compassionate appointment for protecting the interest
of minor dependants on the lines of the stipulation present in Rule 5 of the
Karnataka Civil Services (Appointment on Compassionate Grounds) Rules,
1996 which while prescribing a limitation period for filing such application by
adult dependants, also regulates the case of present kind where the minor




children of government employees are left to face the world by the death of the
parents at an early age.”
3. Iwjem fde afima ¥ weffa Karnataka Civil Service (Appointment on
Compassionate Grounds) Rules, 1996 @ fa 5 &1 wgs fFreraq 8~
“ 5. Every dependant of a deceased government servant, seeking
appointment under these Rules shall make an application within one year from
the date of death of the government servant, in such form, as many be notified
by the Government, from time to time, to the Head of the Department under
whom the deceased government servant was working.

“Provided that in the case of a minor, application shall be
”»

made within a period of one year after attaining majority,”
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