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"Para-8 - The other point to be noticed is that a distinction
is made in Rule 43(b) between a case where a disciplinary enquiry
is already pending at the time of such superannuation and where
no such disciplinary enquiry is pending at the time of retirement.
Certain safeguards have been provided so that there may be no
undue harassment after retirement when no proceeding had been
initiated before his retirement. Even though there is no pending
disciplinary proceeding at the time of such retirement, certain
conditions, as contemplated by clauses (i), (ii) and (iii) thereof, are
imposed for safeguarding the interest of the Government Servant
concerned. Certain limitations on the powers of the authority
concerned to initiated a fresh proceeding after retirement, where
no such proceeding was initiated before such retirement, have
been provided for to prevent any misuse of such power. But the
question of providing such safeguard does not arise if there is
already a disciplinary proceeding pending at the time of the
superannuation of the Government Servant concerned. There is no
question of any harassment in such a case and, accordingly, no
condition has been imposed. These is a good reason for the same.
Unless that power is conferred by virtue of the said provision,
once a retitement takes place, then the employee concerned can
easily say that he was beyond the scope of any action whatsoever.
In that view of the matter, this provision has been made in the rule
itself and the rule itself contemplates that a disciplinary
proceeding, if already initiated, can be continued even after
retirement. As we have already stated, that can be spelt out from
the language of the provision itself, and, in any view of the matter,
that can be spelt out by necessary implication. Accordingly, in
our view, it is open to an authority concerned to continued
with a disciplinary enquiry which was initiated before his
retirement. In our opinion, once such proceeding is started,
even if the person concerned retires from service, such
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proceeding can be continued and it is not required that there
must be any government order to that effect before it can be
allowed to continue. No such condition has been laid down in
Rule-53 in respect of a case where such a proceeding has already
been initiated as required by the three conditions in respect of
initiation of a fresh proceeding after such retirement. We cannot
import the requirement of such a condition which is not in the
rules. This would be against the Principle of cassus omissus. If we
accept the contention that such an order of the government is
required before such proceeding can be continued, than we shall
be introducing a condition rule, which the rule does not provide
for. In that view of the matter, we agree with the views expressed
by the latter Division Bench and we hold that the Division Bench
decision in the case of Singheshwari Sahay vs. State of Bihar and
Others reported in 1979 BBCJ 735 has not been correctly
decided.”
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