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Nagina Pandey
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The State of Bihar & ors
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1998 Sheo Shankar P%ﬁsad Vs ’ The Staté of Bihar & ors
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1998 Bihar Chamber-of Vs ‘Tlll‘l?'.s_'t'a{té of Bihar & ors
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; _Phuleshwar Prasad _ :
1098 Dy Prakash Siigh @ - Vs The State of Bihar & ors
Prakash Kumar Singh | o ol
1998 Pramod Kumar Singh Yls * The State of Bikar & ers
1998 Raj Kumar Sirjxgh‘_' - Vs The Staie of Bihar & ors
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= |8, e B L Al
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: Thé State of Bihar & ors

-Tﬁiq _Stnt_é of Bihai_- & ors

“The Staté of Bihar & ors

The Stato of Biher & ors.

The State of Bxhar & ors
" “The State of Bihar & ors.
Ishwari Prasad Mishra'. Vs The State of Bihar & ors

l I,The Staté of Bihar & olrs‘

The Stais of Bihar & ors

.Shec _Néi':,dgn,Pﬁ, ) Vs .'fl‘lhe' State of Bihar & oS
The Stite of Bihir & ors
; The State ofﬁihar-'& ors

Rajaram Bajoria - : = - Vg

- IThc State of'Bi‘nlar & ors

“ The State of Bihar & ors

The State of ‘Bihar & orS

The Statc of Bihar &ors

The State of Rihar & ors




81

. 82

83
84
85

86

87

58
89
.90
91

92

94
95

96

cwic

CwiC

Cwic

Cwic

- CWJC

CWIC

cwiC

CWIC

cWIC
CWIC

CWIC

CwiIC

cwicC

CwicC
CwiC

CWIC

WITH
6603 °

WITH
2646

WITH
3739

WITH

4060

WITH
4084

WITH.
4110

of
of
of

of

of

~Tof

WITH

4184

WITH
4215

WITH
4216

WITH
4227

WITH
4228

WITH

4230

-~ WITH

4322

WITH
4331

WITH

4348

WITH
9294

WITH

of

of

‘of

of

of

of

of

of“

of

of

2000
2001
2001
2001
;pot
2001
2001

2001

2001

201

2001

2001

2001

2001

2001

2001

10

Dumraon Propertres &

Vs

Enterprises (P) Ltd
V‘shwanath _fvﬁshra& , 'Vs'
ano. PR
Badhsah Prasad & vy
ano. . e
Smt Renu Bhanda.r: Vs
Sri &atan CI.oudhary HVs

-&ano...-.-. :
PaWan Kumar : V-s"
Agrawal .- i

: Smt :Parw_at: Dev: 3] -V‘s-f
Ashok Kumar@ vs'- :
Asnok Kumar Prasad ¥
Kedar Naxh Prasad @ V8
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The State of Bihar & ors
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Nand Kishore A Vs.
grawal@Munnu s e
Agrawal i Y
Sonﬁ Yadav . ST S
$mt Rékha nev, @ . Vs
RekhaDev: Kanodlq- ;A
Smt ShakuItala De\n Vs
Pramod Kunase. " : Vs
Mangotia ..
Satyendra Kumar | Vs
Smgh@Sa.tYendra ke s
) Prasad Smgh
Sn'larkeshwar Prasad Vs
Smgh . o
Sth.nshnaDevi Vs
s
Jha - :
Murdi Pd. Gupta @ - V-
Murlidhar Pd. Gupta ;
Bihar Motion P'ic.turél Ny
Assomanon =
Dilip Smgh & ano Vs
Vurcndra Kumar Vs
]alswal ; i b
Sum Bhan Pd Gupta Vs
'M'ahendra Praséd @ W 2
- Mahendra Prasad '
Gupta :
.K_amla Duvi Vs

“The State of Bihar & ors. '
The :Stz;;é of Bihar & ors
" The State of Bihar & 615
I'_l'fhe State'of rBihaf_& ors
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“The Staté of Bikar & ors.
; .I;_Th'e State 'c_;f Bihar & ors
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THE HON'BLE THE CHIERJUSTICE . © -
T HE HONBLEMR JUSTICE SHI/A KIRTI SINGH

Shiva Kirti Singh,J. All the writ pefitions cby;ricd by thi's"cbminorli_ jﬁdgmcnt. have

been heard together on the admitted 'pra'lmi'sc that they seek to challenge the
constitutionality, legality and vires of's'.ub'-saction (4) of ‘Scctiqn 23 of the Bibar
Tenancy ACt, 1885 (hercinafter referred to as ‘the Act"),.which has been

inserted by Bihar Tenancy (Nne'ndmcnt) Act, 1993 (B'iﬁa: Act 21/1993), as

well as of provisions in the Bihar Rent Refixation Rules, 1995 ‘(hereinafter

referved to as ‘the Rules).
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huanng of these writ peutlons on. severaI datcs no. d:spute or

controversy of facts was ralsed bef’orc th:s Court AH the wnr petlnons have i

been argued on the basis of u.ndlsputed u:ndersrandmg that on accoum of fresh
assessment of rent under the lmpugm d prowsmns trcatmg the l.'md to bc undu’
non-perm:ssxble industrial or commercml usc and, therefore amemblc to '

revised rent on the basis of its markct valuc, thc Imbxhty of the pennonen

+ towards rent payatle to the State under the Af:.t wonld mcz‘easc mamfold In
some of the wnrten subnusuons ﬁled on behalf of tne. peunoners 1t has been ‘
asserted that the habzluy of rent under thc carher prowsmns bem;, almost

' nominal woura now be in lakhs as dcmonstmted by An.nexu.re-s senes referred

10 in-the written submissiong relanng to CWJC No 6269! 1998 (Bxhar Chamber

of Commerce & ors, Vs, the Statc of BLha.r)

3. Befote adverting to the impugned proﬁsiom and the SUbID.lSSIO]'lS‘ it is
_deemed im nperative that the c legislative hxsto_xy of thc Act and the relevant words

and themes in the Act are uonccd in the propcr pcrspcchvc 'I’fus is necessary

beoause it is common lmowlcdge that ma_lonty of the popu.lat:on of I.udxa and

. also in the State of Bihar, lwe in v:llagcs and thc change brought about by thc :

Bzhafzﬁct 21 of 1993 is hound to affcct thc nghts and mtercsts of majonty of
the populanon who hold nghts in Iands as xmyats Beforc crcanon of separate
State of Blhar out of‘ State of Be.ngal in the ycar 1912 thc Bengal Tenancy Act

of 1885 govemed the province of Bcngai whlch mcluded Blha: also

history of Bengal Tenancy Act of 1885 is well recorded and there is no :

e e N St i L
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difficulty in finding that it was oasscd to rcpeal Thc Landlord and the Tenant :
Act (Bengal Act 8 of 1869) and to- brmg about drasuc changas m the 1awl
governing Zamindars and raiyats Wl.th a \ncw to impl ove the status of ra]y ats It
modified and improved “occupancy- nghts of a nayat ancl lazd own “the
conditions on which a raiyat could be evxcted It ﬁzrthel latd dowu the d\,ﬁmuou
of rent under section 3 (5) as - whatcvar is lawfully payable o dehvcrable in

money or kind by a tcna.ut to his 1and10rd on account of thc use or cccupauon

| of the land held by the tanant’ Secnon 3(4) deﬁnes landlord as a person'

immediately under whom a tenant holds, and mcludes the Govcrmnent Secnon
27 of the Act created a prcsumphon that the rcm for the umc bcmg payabic by
an occupancy raiyat shall be presumed o be fau‘ and equnable unul the
contrary 18 proved and Section 28 unposed restncuons on cnhancement of
mongy Tents in any other manner exccpt as provlded by: the Act For securing
the status of raiyat the Act provided for pwparauon of reccrd o_f rights and for
survey. The nomenclature of the Act v/as yhangcd {0 th presem one by Bihar
Tenancy (Amcndment) Act 1934 and tne nsues reiamg to transferabihty of
occupancy was solved by addmg new Sccnons 26 A to 26—0 10 the Act. A
further anendment Act of 1947 brought a revolunonaxy change in thc Act by
adding new Section 21A whereby thc stams of most of the non-occupancy
raiyats was elevated to that of occupancy ra1yals The Blllm Land R.eforms Act
1950 improved the sxmanon of raiyats, Rirther by abohshmg the mmmdan

system and the occupancy raiyals were declared to hold their lands. di-cctly
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und“r the Govemmcnt 1hu<, the constant object and pl:upc:se of ihe. Act

remamed as improvement in the condluon and status of raxyats

4. Although it may not be of ruch. relevancc m thc presaut day whcn the -
3 & : i

nghts of the raiyats are a.erady codmed and govcmed by leglslauve c.nactmﬂnts i

i but it may be useful to notice the nature bf propcrty m land m hlstmlcal _ |

perspective. B, H Baden- Powell in thc book La.nd Sy;tem of Br:tlsh Ind:a .

Vol.1 (1892) has' at page 226, dated the Inst:tutes of Mnnu as about thc 5”‘ |
Century B, He has noted that accordmg to Manu. a ﬂeld be]ongf % hrm who 5,

cleared am; _hlled and thc Rﬂj-al t-akcs ius rcvcnue sharc from cvcry \nllagc Whlch

comprises of groups of lands. At page 229, he has noticed that qqcordmg to the

,I author of the Hidaya, (a textbook of Mohﬁmmedan Law)-eveﬁ aftgr co'nquést A

the inhabitants agree to pay capltdbon Uaz;ya) and 1and taxes thc nghr of

.....

claims to Iands were adopted by thc Brmsh Gow.mment, he has concludcd that, .
"I think, on the whole, whar.was: mcarh by thc .vanous dcclarauons in the
Regulations and elsewhere was thxs" that the Govcmmcnt clazmcd to slucceed ‘
to the de facto position of the prcccdmﬂ ruler only 0 fa: as to use the posmon |
(not to its full logical cxtcnt but) 'as a. locus standl for rcdlsmbunng,
conferring, and rec_ogrpzmg.nghts on a ncw bgms. And the op;come of the 3 ‘
action taken by. t}-e‘ Government v;ras thi':s'-;. that if at once Ifeodgni;z._ed certain
ﬁghts in private individuals, and only retained suohl rights for itself as were

necessary”. [n respect of lands yielding revenue, he is of the view that the
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British Government- “reserved the nght nccessa:y f‘of ‘the secunfy of its
income ( a right which was neve thcorencdlly doub&ul from the earhest nmcs).
of regarding all land as in a ma.lmcr hy‘pothecated as secunty for the land
revenue. This hypothecation ne»cs:aanly xmphcs or mdudeS a nbht of :.alc i

case the revenue is in arrears.

5 In the Tagore Law Lccturcs 18’;‘4-75 compﬂ»d as ‘fI‘lue law rclatmr' to

the Land Tenurcs of Lower Bcngal’ hy Arf.hur Ph:lllps, the propeﬂ:y rights
under the Hindu land system and nndct‘ Mohammedan theory havc been-
noticed. According to him (at pagc 39) under the Hmdu land s;stcm there
were two parties primarily mtcrestea m the land as far as its produce is
concerned- the King and the Culuvator but tbcre was- nothmg approachmg a
propnetor in the English scnsc, and very httle of tha relatmn of Iandlord and

tenant”. At page 47, he has noticed rhat acuordmg tn the Mohammada.n theory,

“the imposition of wuzeefa Khiraj 1ecogmzed a propnetary nght in the
cultivator and the tax payer”, Under tlus theory, the cult vators were obhged to

cultivate the land held by them and to! pay the asscssmcnt whwh was not

1d the land b'_ 'If:-l;.c-se notto ¢ .1 tivate it.’

6. In the Tagore Law Lcctucs 1805 on the top'c “The Land-Law of
Bengal”, by Sarada Char:m Mitra, the same concept of Hindu Law that Lhe first

person who makes beneficial use of the soil has the right over it was noticed

and found to have been recognized by the Calcutta High Court in the case of
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Thakurani Da51 v. Biswes ar Mukhe:jm BLR Sup Vol P202 and by lhc I

Madlas High Court in two cases :From Ma]aha: Regxon- Secretary Vi Vnra ILR 9

Mad. 175 and Secretary v. Ashtamum ILR 13 Mad 93 The sovcmgn was

entitled only to a share of the rroduue and was not propnctcr of the so'i tic .
share was payable to him as a pnce {'or the' protectlon he afforded to lhn ]:[L, '

liberty and property of the sub_]ccts At pagc 7 of thc book Sn S C M1tra has

quoted a useful passage by Sri Charlcs Tumcr the then Clucf Jurum. of
Madres from f _]udgment in the case of bccretary v, era (supra) it shculd b

useful to quote the passage here also- -

-

“Acéording to what may be te&ﬁied‘ﬂ:é Hmdu cmla;m'on law, & ri'ght'_to
the possession of land is acquired by 'the. first person who makes a
beneficial use of the sol, The'crown is entitled to assess the occupier
with revenue, and if a person Who has occupied land omits to use it
and the  claim of the urown to revenue is consequently affeczed
the sovereign is entitled to.take measurcs for the protecnon “of the
revenue. Whether the pracucc whwh hes obtained i in certam dlsmcts
of requiring a person, who desues to cultwate waste land to apply o
the local revenue officer for pemuss:on to do so, has abrogated in
those districts the Hindu law, ‘or w‘nether it may be justified by the
establishment in those dasmcts bef‘orc Bntlsh Ru!c of the anajogou:. :
doctrine of the Mahomedan law we. cnn.\.ldcr it | unneccssary to
determine in this suit, for we have found that the land. apperta.ms to -
the district of Malabar, and we agrec with the judge that there zs no
presumption in that district a::d In those trsc*s admlmstered as a part

of it that forest lands are the propen}f of tlw crown

In this case the High Court of Madres further held that “at the commencement

of :hc Centmy it was th\, pohcy of thc Govemmcnt to ailow all landq to b»come




e propmland-andnke*away*thwmpnemrshtp of memitrvator*Hw*rtg,h"

23

private estates where that was pcssxble“ The crown’ s clalm of ownerslnp over
vast tracts of forest lands was dlsmlsscd but leavmg unaffected ng,ht of the

crown o revenue.

7 While discussing the Mohammcdan puncy md rules in respect of m,];t, :

over lands Sri S.C.Mitra has concluded that t‘ne Mohammedan ru!ers were

compelled in India to accept. in many mstanccs anczent Hmdu pnn»lpl\.s The) Yy

~ respected possession and the lmposmpn of the Khuaj dxanot dcny the ¢xistenue___

was alienable. The sovereign was entitled only to a share of the producc In his
view “ the lands cultivated continued .- to bc the propcrty of the mhabltants who'
might ‘.awfuily. sell or otherwise disp_osé_, of ths same.. He ha; concluded that on

the whole, the Mohammedan pﬂnéiples of ﬁs@a}' governance Idid not
practically vary from the Hindu. T He- zamindars, thcdreticai]y‘ were mere
collectors of the land revenue. At page 30 Sn s.C. Mltra has concluded that the
English in India started with the assmnpnon that all the soxl belonged in
absolute property to the scverelgn_. Thc exsst_encc of pnvatc uropcrty in land, a
fundamental doctrine of Hindu Junsprudence followed | even by the
.Mohammendan rulers in Inﬁia was en.tlrciy 1gnorcd by them when the’ Brmsh
Government in India, in 1793 traﬁsfcned in,p:rpc"tuity 4. vast and ‘then
unmeaswred quantity of land 1o vafious zemindars declariﬁé them to be

proprietors.  The remaining land, cultivated or waste was treated by the

Britishers to be the properiy of the State.




8. As noticed earlier, the ﬁnush rule in Inrha gradual]y recogmzcd thc'l

need to secure and protect the rights of the 1a1yats over the Iands wh:ch they
tilled and hence, amendments were mndc in. thc law frorn nme to nme wuh a

view to secure ind improve the rights of fhe ralynts in the lands‘_nnder,theu-

possession. With abolition of Zamindart inl-the-post i'n,di:pender'léelera of this

country, the Zamindars as intermediary were a_b_loli'shcd as a class _zmd. the State
made no pretension of being the propﬁ;:tﬁa'_ 6_f I%;nc_is of fﬁé.-;aiyéts under their
cultivation. The ownership of the raiyats or the til_lefs and their n'ghp to tr_ang-f‘e'r
their lands to any person of their cfnoic_é‘ig _ﬁmﬂy estal_:liéhéd. 'I‘hc o,'niy right of
the Government of the day is tc coilicct'laﬁa fbvenuc Gvér its 6wﬂ- lands if given
for use to others and rent from the rmyats, descnbed in the An.t as tenant on

account of the use and occupation of the Iand held by thcm

9, In the aforesaid historical bzzckgrouln(li of right in land and the object and
purpose of the Act, it may now be nouced the unpugned pmwsxons of law,
whose vires is under challenge in all’ the Writ petmons under conmderanon
Section 23(1), (2) and (3) have rcmaincd as 'they were bcf,or; er;ai_:tment of
Bihar Act 21 of 1993 but for addiﬁon. of thc.wprdsl “gx:ept as prdvi_de.d in sub-
section (4)” at the cnd of section-23 (ij,‘ ; Seéﬁon 23 (4) ’aléng'.w_ithlits -.fjeur
provisos is the impugned provision :Lnlsei_teld by Act 21 6f 1993 which has also

inserted a new sub-section (5)to Section 23. Now, Section 23 reads as under :
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23. Rights of raiyat in respect ol‘ use of l:md (l) When a raiyat has 2 '
right of occupancy in respect of any !and he may use’ the 1and and in any
manner which does not materially 1mpalr the vaiue of‘ the land or rcnder it

unfit for the purposes of *he tcnancy except as prowded in sub-sectton 4.

(2) The following shall not be deemed to impair the vaJue of the land
materially or to render it unfit for the purposes of‘ the ten:mcy. namely :-

(a) the manufacture of bncks and tllES for the domestic or agncuitura.

purposes of the raiyat and his. farm!y or for any educatnona} or char[t.xble :

purpuse; Al .
(b) the excavation of tanks or the d:ggmg of‘ well mtended to provnded

a supply of water for drinking or other domestlc purposes of‘ the rasyat and
his family or to any religious or: chantable msntunon and
(c) the erection of buﬂdmgs for the. dom\_emc or agncultural purposes

of the raiyat and his farnily or for any_cduca'lona! or chantabte purpose

(3) If an occupancy-raiyat, who pays for hlS holdmg rent in any of the
ways specified in sub-section (1) of Section 40 éxcavates a tank on such
holding for any purpose mennoned in clause (b) of sub-section (2) the

landlord and the raiyat shall be entitled to equa! shares in ‘the produce of

such tank.

(4) A raiyat may, with the prw:ous perrmasmn of the C'olléétpr‘ use his
land for the purposes not enumerated in sub-sectmn 2): : ' '
Provided that before gwmg such pcrmismo: th° Ccliector shall
redetermine the rent of such land.m the prescnbed manner 10 the extcnt of
five per cent of the market value of the Jand : _ ;
Provided further tnat lf a 1a=yat ha.s no! taken pnor pcmms-cn of the
Collector, the Collector may give: p03t facto permtssxon on payment of
double amount of the rent which I'-_ze would have paid for obtammg prior
permission, for the pé= iod between the date of w_mmenccment of use for
purpose other than those enumerated in sub-section (2) and the date of

appiication or detection, as the case may be.
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Provided also that if a ra.yat h&s been usmg hls Ja.nd for purpaaes
other than those enumcrated m sub secuon (2), trom before the
commencement of this Acy, he mall apply wtthm 90 days of zhe date of
commencement of this Act for pcmuss:on to the Collec:or who on receipt
of such apphcanon shall proceed in such manner as if the; above use had
started on the date of commencement of thss Act. 'If the rmyat fails to do
so, he shall be liable for payrnent of double amount of the rent w.h:ch ha
would have been liable to pay, had he applied _.i,n' time, fb} the period
between the date of commencement of this Act a‘nd ti:e date of apbﬁéstio_n
or detection as the case may be: - - | M

Provided further also that the Collector shall have the power to revise

the rent so determined after every ten years_

~(5)(a) An appeal aga.mst an order passed under t}us sectlon shall be I:e
within a period of 30 days from the date ofsuch order- :
(i) If such order is passed by an oﬁicer other than the Coliwor of a

district, to the Collector of the d:str_m or to any Officer specinily
empowered by the State G'dvcmr'ncut.'by‘ gloﬁfli.cation 10 hear such
appeals, and R ' .

(i) If such order is passed by the Col!ector of a dzstncl to the prescrlhed

authority

(b) The Collector of the district may, at any time, &an-gfc.' an_y'appe.al'
filed before him to any officer sj;;gecia.lly empowered to hear such appeals

or withdraw any appeal panding'beforc any officer so empowered, and

officer so empowered :
(c) Appeals under this section shal be heard and disp_osed of in

accordance with the prescribed procedure.

10, In view of submissions advanced on behalf of the petitioners for

challenging the vires of Section 23(4) as inserted by B:har Act 21 of 1993 it is

= gither Fisar "$ich appeat msatf*ormsfcm—forﬁswsal-w*anwoﬂww i e
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necessary to extract some of the re[evaﬁt provisions of the Act for ready

refarence-

S.1(3) Local extent.- It shall extend to the whole of the State ofB:Mr e*cc pt

(a) the areas compnsr:d wuhm 1he d:str:ct of North Chotamgpur '
Division, ~ South Chotana{,pu Dwmon. Palamau DWISan ul"ld Santhal '

Parganas Division ; and : i
(b) any area constituted or. decmed to havc ‘been con.«,mutcd a

raunicipality under the Bihar and Orissa Mummpal Act 1922 (B and 0,
Act 7 of 1922) or part thereof or whch is under a Cantonmen; if such
area is specified in a nonﬁcqt:on 1ssued m thi.. behalf by the State

Government.

S3. (5) “Rent” means whatelvcr is Iaﬂvﬁzuy"payéb!e.c-)r del'wera'ble in
money or kind by a tenant to: his landlord on Eccount of thc use. or

occupation of the land held by the. ‘cnant _
In Section 53 to 67, ‘both mcluswe Sections 72 fo ?5 both mcluswe

Chapter X1I, Chapter XIII and Scnedule.lll of this Act. * ren; includes

also money recoverable under any enactment for the time being in force as

if it was rent. :

$.3, (9) “Holding” means 2 parcel or parcels of land held by a raiyat and
forming the subject of a separate tenancy. i BT

s
S.3. (16) “Collector” means the Collector of a district or ar':j other ofticer
appointed by the State Government to discharge any of the functions of a

Collector under this Act.

$.3. (17) “Revenue-officer™, in any provision of this Act, includes any

officer whom the State Go:-emment may appoint. by name or by virtue of

e e 4 e AR | e e e e Wl e T R e S s i s 4 P e e Wiy RS iy i 5 b i i 1
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his office, to discharge any of the fiinctions of & Revenue-ofticer under

that prosision.

S.5. Meaning of “tenure- holder” and “rai.y.nt"' - (]) “Tenure-h«oldur
means primarily a person who has acquued ﬂom a pxopnc:or or trom
another tenure-holder a right to hold Iand f‘or the purpose of c.ollec.tmb
rents or bringing it under cu]nvatlon b}’ estabhshmg tenan’ts on.it, aml_
includes also the successors in mterest of persons who have- acqmred-
such a right. ' TSttt ) g
(2) “ Raiyat” means prima::ily 8 p};r’sén wﬁo has :z;cqxjit'ed a-'n'g"ht' to hold
for the purpose of cultivaring it by Iﬁrﬁsclf; or by Imemb-uél.'ls of his family |
or by hired séwaﬁts, or with the aid -C-J_f parﬁners,:-g'nq includes also the
successers in interest of persons who ha\;r'q,acqﬁi red such a riéht. _ '

(3)A person shall not be deemed 10 be 8 raiyat unless he holi'ds‘_!a_nd either

immediately under a proprie tor or immediately under a tenire-holder, - .

(4)In determining whether a tenant lS fenure-holder of réziﬁt,‘. the Court
shall have regard to - et

(a) alocal custom; and : b, ,
(b) the purpose for which the nght of‘ tenamy was ongxnal]y acqu:rcd
(5) © Where the area held by. a tena.m exceeds one hundred standard
bighas, the tenant shall be presumed _to be a -tenulra.-hblder qmli the

contrary is shown,

$.24. Obligation of raiyat to' pay rent.- An occupancy ral_/at sha{i
pay rent for his holding ¢t fair and °qu1tabie rates. '

S.25. Protection from eviction except on specified grounds.- An
occupancy raiyat shall not be ejected by his landle 'd from his holding,
except in execution of a decree for ejectment passed on the ground-

(a) which that he has used the land comprised in his holding in 2 manner

renders it unfit for the purposes or the tenancy, or
i
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(b) that he has broken a r‘cndilioh consisteht’ with i}fe ﬁlibﬁﬁOns of this :
Act, and on breach of wl‘uch hé s, under the terms of‘ a contract
between himself and his Iandlord l:abie to be ejectez.l

8.27. Presumptmn as to fair and equ:table reat.- 'I‘ho rcnt for ths
time being payable by an occupancy rmyat shaH be presumed to be f‘alr

and equ:table until the contrary is proved

11.  On behalf of the petztloners :ectxon 23(4) of *hlé Actasw;:ll as
provisions in the Rules framed under sectlon 23 rcad wnh secnon 189 of the
Act have been chal lenged mainly on- thc fo]lomng grrmnds- (1) Lack of
leg;slatwe competence fo levy tax. on the maxkct Malue ef land under

commercial use in the garb of “coliectzon of f rent” under Entry 18 of Lxst II of

Schcdu]e 7 10 o the Constitution of Incha 4 (n) tne 1mpu1,ncd prows:ons “are

_contrary to the spmt of the Act and pamcularly to the meamng and deﬁmtlon of

the term “Rent” as provided in :.ect:on 3(5) and th\.refmc, they m.nke Lhe Act-
unworkable as a whole, particularlv in: 1espcct of levy of rent for land put to
commercial and industrial use; Rent’ under thc Act must rrmam not only
money payable to landlord on account of rhe- use and occupat;on of the land but

musi also be at fair and equitable rates The zmposuion'-'of levy uuder the

1mpu«mcd provisions are, therefore, not an unpos:llon of rent as dcfmed undel

the Act and such levy is in colorable excm.,e of power’ by thc State legislature

when in fact only the Parliament has the 1eg,_qslat1ve compctencc to imipose taxes

on capital value of assets as per Entry $6 of List I of the 7" Schedule to the

Constitution of India; (ii1) the impugned provisions impose an unreasonable

restriction upon the right of a raiyat to use his land for any purposc and o
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support any occupation in hfe to sustain hns nght 0 hfc kecpmg in m.md the-
productivity of his land/ assets. The unpugned prowsxons are’ arb:frary as they
ignore the essential and vital link bctwccn rent and producnvxty of land They
also run counter to the established law. of assunng reasonable retum to lm..
raiyat and are, therefore, confiscarory in Inaturc. In o;hcr_‘ worcls,‘_ ;he_ xmpugned
provisions violate Articles 14, 19, 21 and 300).&' of tﬂe Consh’t{nidn oi' India ;
(iv) thc mode of fixing market value has not been mf"ca*ci in th: _:""‘p!.."“““'
provisions and, therefore, the provisions suffer frorn ungmded and excessm.
delegation of legislative fu.ucnc_rn _amou_nnpg to -abdzcal;p‘;& j of lcglslanvc
function which is impermissible .in !a\y;'(v)_ euhance& rent m urban .areas
amounts to effective double taxation by elxiébling'sﬁbstahtia] 're;ht:for'th‘e market
value of land whereas municipa!authoﬁtiés are a.[s.\o___g_aﬁtitl.e.d 'lol llcvy'_ta'xe:'s on the
 valuation of the building. For such unlréﬁson:ablleﬁcss also Arriélell'l'f; islaileged
to have been violated, (vi) the imllmlgned‘prc_)vis_ionsj j Qest_ un_c'alnz;liseci and
unguided discretion in the executive - impos‘q-" rent from 0 05 ﬁér'cent' of the
market value of the land because thcrc a.rc no g]lldellnes in th= lmpugned
provisions as to when the rent shall be at r.he maxxmum rate and When 1t shall be -
at the minimum rate; (vii) The unpugned pIDVISIOD.S have been notzﬁed to be
prospective in operation but the CoIIector has bccn gan such power whzch
may be used to impose penal rert with retrospccuvc effect and; therefqre, such
provisions are impennissiblc in 13\.&!; (vfiij-l : on'accoﬁnt of.‘his'tor'icall facts, the
provisions in the Act, State’s public duty and procedurai impossibilitics in

enforcement, the impugned provisions must be held to oc non- applicable to
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urban areas‘compnsmg in mmlclpallues and 1fwﬁ1ef?; be any dlfﬁculty in

making such declaration, the Statc Govemment be d.trected to issue a
notlﬁcanon under section 1 (3) (b) of thc Act to excludc ‘lands under'
Municipalities from operation of the As.t and (l:c) the prowsmn of appea.l mldcr
the unpugued prowswns is not to juchcml "ourts as prowded in Sectmn 109A of
the Act and, thc.reforc, suffcrs from procedural unfaxmes';

Y =4

12, The provisions in the Rules have _also_ been ché]lﬁﬁg;d iﬁ Isc»;reral writ
petitions mainly on the following gi'oundé-- .,(i) The -plrlocéﬂ‘.llm .. of ﬁxi-ﬁg' of
market value of the land for the purpose of rent undé;'fiuie 4 of fhe Rules is
unreasonable because there is ﬁo proﬁs;'ionhtﬁ'aﬁ'ﬁrdéﬁy :opp'ortmlit? of hc?iﬁng
to the concerned land owner/ raiyat. (u) The provmon for ‘ixmg market value
of land under Rule 4, only on the basxs of salc pncc of the lands in the "IClnIt}--
immediately preceding the datc of the n..e of thc !and is. unJust becausc other
m.cthods of determining valuatson of the lnnd have bcen e:.cluded w1thoul any
authority of the lc_g_sb.ﬂue.and Wl’thout any good rcasons (ux) Grant of such
unguided power to the executive is unperrmsswle and thc rule lS bad on accounl
of excessive delegatmn (iv) The market value of the land alone and that also on
thc basis of sale price of only lands in the vxclmry and of a date umncdmtely
preceding the date of the use of the land for cowmcrcxal or industrial purpose is
impossible to be determi red as held by cxpcrté as also judicial authorities. (v)

Rule 5 of the Rules is bad on account of being contrary to provisions in the Act

which permits fixation of rent from lowest per cent up to 5 per cent of the
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market value whereas under Rule 5 a ﬁar'hﬁs bci:ﬁ-scmght to b.e' created by
providing that in any circmnstamel'slgem;:rdliy it siiou;ld not be less than 3 pcf
ccht. (vi) Revision of rent under Rule 9 aﬁér every 10 years-l is alsd_ contrary t¢
concept of fair and reasonable rent as 'pr‘ovided un.dcr sicc;tianZ-'i and 27 of t““-*
Act. (vii) While laying down the procedm'e for hearmg of appea’[ undnr Ru!e 10
by the Divisional Comnussxoner the prescnbed aur.hor:ty for hea.nng appeals .
against an order passed by the Collector of a dxstnc,t, there i 1s_lno provision u?r |
transfer of such appeals to any other auth'&ﬁé; iln cﬁseldf allégixti‘on 6f bias ets.
and, therefore, there is procedural unfaiméés in the Rules. I |
13, While considering the first ilssue rlcl.ating'.to_legi.sla'ﬁve compe;tencc of the
State legislature in relation to impugned 'pr'o-v-isions which have been'inserted as
part of Bihar Tenancy Ast, Entry 18 of List Il of the 7 Schedule is relévant, It
reéds as follows : I | -

“18. Land, that is to say, right in or over land, land tenures mcludmg the
relation of landlord and tenant, and 1hc collectlon or: rents, transfer and .
alienation of agricultural land; land 1mpr_ovemem and agricultural loans;

colonization.”

14. - According to learned counsel for the pctlnoners the words ‘;colliclcﬁo'n
of srent” would show that the Statc &g:slatuxe has teen g,wen. leélslazlve
competence to enact Jaws not in rcspect of levy by way of rents but only forl
collection of rent. The submission on behalf of the State by learned Advocate
General is to the effect that in deciding the qncsti.o.n_ .olf.'_ Ifg_islativc competence

the court should not adopt a narrow or pedantic approach. According to him, a
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liberal and practical approach has 10 be applxed and thc entire ?réﬁ&sicriﬁn‘dér'

Entry 18 should be read together and that would mdlcatc t.he correct extent of
power of the State Jegislature in respect of las'.d both agncultural as wcll as non-
agricultural. Such power can cover n}:hts over lzmd in lzmd tenures and sh'tll
include relation of 1andlord and tenant as wcll as 1he collactlon of rent. It shall

include provisions re'latmg to transfer 2 .,nd ahen'rztlon of wncultural kmd also.

ﬂwe Subwr‘t

matter covered by Enty 18in 2 spemﬁc manncr the State 1cg1a1ature rnust be
held competent to lcgiélatc over all the mattcrs relatmg to nghb over land and
{and tenures as well as relation of landlord and tepant. Ac»mdmgto him, the
Bihar Tenancy Act contains provisions whsch are apparently thhm the sweep
of Entry 18 noticed above, and the Impugned pmvxsmns whmh have .,ome by
way of amendment in the Act are cove_red by Entry 18 in List 11 of the 7

Schedule to the Constitution of India.

15. As an issué of law, there is DO d1fﬁculty in accepnng th\, subm;ssxon of

learned Advocate General that the matters covercd under the Act fall thhm the

lagxslatwe competence of State lcgnslamrc undcr Entry 18 of Lxst II On their

face, the prowsmns under challenge also usc the term rent as dcﬁ.ncd ur.dcr the

Act and hence, agpear to De covered by‘ Enny 18 of List II. But- the furthel

submission on behalf of the petitioners that tlm impugned provisions although

use the word rent but in substance levy something quite different in meaning

and such levy must be construed as taX on land on the basis of their inarket
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value which js quite different jn meaning than the meanfng bf the wo:fd rent as

defiy : equi eful loo : iti '
defined under (e Act, requires a careful look at the deéfinition of rent in the

enhancement of mohey Tent which is now applicai)le' to'-all'rajyats, the landlord

has to instituze a suit on the three permissible grdlmds (i) that 'the;"e_ has beejﬁ a

serisein the “average-local-prices, of-staple ifdbd@tops;ﬂﬁ)ﬁhak.thﬁ;ma@mﬁﬁ
powers of the land have been increased by an izhbrov_e'men; by or at thc .inst.ngnce
of the landlord, or (iii) that the productive powers of the 'lém_'d' have incréased by

fluvial action.

16.  There is no difficulty in gatﬁen’ng ﬁb_m the aforesaid proﬁsions in the
Act, the meaning and scope of ]e'\rypy'w'a-y of rent by a Iandlérd from a tenant/
raiyat. It must be on account of the use or océupatioi;'df &e lla.r'ld , must be f_air‘
and equitable; rent being pa.id'by a ra.ifat. st Eeﬁres'ﬁmed to be fair and
equitabie'ax;dvfor seeking increase Lﬁ;'mc)ney rent, the landlord is 'requireld to file

a suit on permissible grounds onlv. The words “on ‘account of” have heen

underlined only to emphasize that the rent has a definite connection to the use
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and occupation of the land by the tenant and trﬁditionally asﬁell as.lindcf the
Act, it must be a limited levy keepmg in wcw the possible productlon ﬁ'om the
land and must ensure equity and faimess by leavmg a nurumum surplus m 1 the
hands of the tenants nccessary for his upkcep and survm.l In cthcr words if .
the levy is based not upon produetion value, of the 1and but on some other value
such as market value, it carmot be accepted as rent w:thm 1hc meamng of the

term in the Act.

17. Having reached the aforcsaid conclulsllon as a pnnclpic of iﬁw now a

deep look is required at the given provtsmns vxswa-ws the ongmal prowsmﬁs in
Section 23 of the Act as it stood prior 0. Bihar Act 21 of 1993. Prior to the”
Blhar Act 21 of 1993 Section 23 cnumcx‘ated the nghts of ra.lyat in requct of
use of land. Sub-segtion (1) expholﬂy and 'mequwocally declarcd T.hat a. r&yat

having a right of occupancy in_-respcct of any Iand may_ use the land _m any

manner waich does not materially impair the v.alue.of the laqur reﬁ'de'r it.unf_’}t

for the purposes of the tenancy. Sub Secuon (@) is clearly ﬂlustranve in nam:-..
and enumerates some usual actmnbs of ra.lyats other T.han agncultural and
specifies that such activities shall not be dccmed.to impair the value of the land :
-materially or'to render it unfit for the purposcs of, tenancy The 111ust1'at10n
'mcludc manufacn re of bncks and tiles for domcsuc, agnculmral, educanonal

or chartable puq oses, excavauon of- taf.ks or chggmg of well for domcstlc

religious or chantablc purposcs and erecncm of buildings- for domestic

agricultural, educational or charitable purposes. Such illustrations were clearly
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for helping the raiyats so that they may be protected from eviction on the
grounds permissible under section 25 of the Act, 'I'hére’ isl no provisioh in the

Act illustrating what use of the land shall definitely render it unfit for the

- purposes: of the -tenancy: ~Sub-~sectien---(a3—)-«relé£es 10- én--occ-upancyrrﬁiyat-- AN i g

pays for his holding in any of the ways spccxﬁed in Sccnon 40 (I) i, e. not in
money terms only and if such an occupancy ralyr.t gxcavates a tanks on such
holding for the purposes c".umczated in su!: scchon (2) of Sectlmn 23 the
landlord and the raiyat have been made entxtlcd to cqual sharcs in thc prodﬁcc
of such tanks. . |

18. By the impugned provisidﬁs., introdu'c;.ed b}."B.jha..I:‘.ACt 21 of 199'3. the
rights of raiyat in respect of use of land have 'b__cen 'Subjedt'cd to serious
limitations by presuming that a raiyaf had qo.ﬁg‘ht'tq usc. Ins land for tﬁé
purposes not enumerated in sub-section I(Z)qu Sc‘tﬁbﬁ 23 and that to have such
right a raiyat is required to take previous permiésidn'of th'e Collec’tor; It has
further been provided under varions pmwsos to’ SLb-scouon (4 ) of Sccuon 23 8 :
to how before granting such permission the Collector is: rcqmred to detemunc
the rent of such land to the extent of 5 per cent of the market value of the land
and how ‘post facto permission shall be grlax_lt_cclil on_ﬁayﬁn_:nt of double Iﬁmoum
of the rent payable for the prior period. For the raiyats who may have been
using their land for the purpose other pha.n those enumcratc.é in sub-section (2)
from before the commencement of Biliar Act 21 of 1993 which received assent
of the Governor on 23.8.1993 and came into effect by publication in the Bihar

Gazette dated 26.8.1993, a limitation of 90 dai'zs from the date of
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commencement of the amendment Act is prc_g_.griba& for scé:king permission of
the Collector otherwise he would lie liable for payment of double amount of the
rent which could have been validly redermined by .the. Collector if he had
applied in tme, for the period betweed date of com nencement of the
amendment act and the date of application OF .deteci:ion as thl.e case may ‘be. The

Collector has also been vested with powsr [0 revise the reot determined undrr

sub-section (4) of Section 23 after every 10 years.

9. Onaplain reading of tie imp_ugncﬂ Provisiors c;xaoicd by Bihar Act 21
of 1993 two thngs._a;c__noﬂgcablc. ‘First, by the impugned ptovisions without
explicit pronouncemeht it has been presumed that the three illustrations in sub-
section (2) of Section 23 are the only uses available t0.2 raiyat by way of right
in respect of use of land and any other user of the: land bé{ a raivat must be
deemed to be impcrmissible save and excep;-with the prey'fious pcnl;nission of
the Collector who in the context of the Act represents the Government of the
State as the Jandlord. Secondly, on account of ;hangc of user from a:gricu.'lture :
to any purpose other than those enumerated 1o .sub-scctic.'n (2) of Section 23I and
for granting permission for such change of user, thc Government i.e.l the
landlord becomes entitled for a rent t0 the extent of 5 per cent of-the market
- value of the lé.nci. Clearly, by the imgugned __ﬁr_ov_isions, the raiyats areé
adversely affected. The rent payable by the raiyats as noticed at the beginhing, |
on account of the changed user of land is many tumes the unrevised rent and in

many cases it has gone in lakhs per year without any regard 10 rental value of
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20.  The aforesaid discussion is useful for considcn’ﬁg, various submissions
advanced on behalf of the petitioners touchmg rights under Amcles 14, 19 and
21 of the Constitution of India, But first of all it must be notzced that the
redetermination of the rent required to be made by the Collcctor before giving
. permission in terms of sub-section (4) of Sccnon 23 has no connection, relation
or bearing to the yield from the land or'its producuwly The levy is not on the
basis of rental value or oroduction value but onty at market value of the land,

In other words, even if a tenant has conl.t.tructcd a bmldmg for the purpose of
selling his products and some othcr products to add to the value of his shop, he
is required to seek permission of the Collector and incur the liability of
redertermined rent to the ‘extent of 5 per cent of the market value of the land
regardless of the: fact whether the shop 1s making profit or not or is.mnning or
closed. Such levy which clearly has no nexus to the procuctivity of the land, is
clearly not rent as defined and ﬁndcrétqqd under the Act. Although the
impugned provisions refer to this levy as redéténm'ncd rent of such lan'd, it must
be held that such levy is tax on market v#lué of land which is sought to be
imposed on a class of landowners, :who are qbvefed unC?r the sweep of Section
23 of the Act which appﬁés only to raiyats having a right of occupancy in
respect of any land. Such tax is sought to be charged on the presumption that
raiyats had no right to u'sc their land for the pumoses other thau those

cnumerated in sub-section (2) of Section 23, The tax is also based upon a

presumption that any other use of land would render it unfit for the purpose of

tenancy. Such presumptions inherent in the impugned statutory provisions
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ignore the existing facts and rights of vaiyats and henc it is to be seen whether

they can successfully stand the test of Article 14 of the Constitution.

|
i

21, The Supreme Court in the case of Kunnathat Thathﬁm:i Moopil Nair v,
State of Kerala, AIR 1961 SC 552, has held thata taxing stafute is not wholly
immune from attack on the ground that it wohtes Article 14 although the policy
itself is not the concern of the Court. In the case oi Jaf*:mmth Baksh Singh V.
State of UP, AIR 1962 SC 1563' it was rcferred to and clarified thut
reasonableness of rate of tax is not open to scrutiny unless the inﬁrmities Werc
of such a serious nature as to justify a stamte being dcscnbed as a coleurablc
exefcise of legislative power 0° conﬁscutory. In Assmtaut Commissioner, ULT

Madras V. B & C Co., AIR 1970 SC 169, it has been held that as a general rule

A e o g e e iy B e b b LR e

confiscatory or extortionate the rea aonabteness of the tax cannot be ouesuoned

92, A look at the Bihar Tenancy (Amandmeﬁt) Act 1993 tcveais that it
neither contaiﬁs.’-any preamble nor any _obje’ct or purpose. It simply seeks 1o
amend Section 23 of Bihar Act 8 of 1885 in the m-anne_r noticed. Tﬁc purpose is
to zugment the income of the State as @ tandlord- under the Act. Since it has
been found that th;: 1.evy imﬁé;;éd under the impugned provisions is not actually
rent but a tax, it follows that an appropriate Entry in List II should be looked for
to support such a levy otherwise the State legislature may not have legislative

competence as submitted on behe1f of the petitioners. However, a look at Entry

it may be smd that 50 Eong as a tax retains its character as a tax and 1s not
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49 in List II is sufficient to érrepel the aforesaid submission on beha.if of the
petitioners because that Entry clearly -eads- Taxes on lands and buildinfgs‘ On
the basis of this Entry a tax on the capital value of Ia.ndslin wrban areas in the
State of Madras was held to be within th2 lepislative compctcv_.c(: of the Sta*2
legislature as appears from the judgment of the Supreme Court iﬁ the case of
As.sistant Commistioner, ULT V. B & 'C Co. Ltd,, (supra). IEvcn in thel
judgment by a Full Bench of Madr s High Court in the case ot'

V Pattabhiraman v. the Assistant C'cnmnssmcr of Urban Land Tax AIR 19?1

1 T - ——— B BT

Mad 61, imposition of tax on the basis of market value of uxban land was
tound to bc covered by Entry 49 ard that Judgment has been heawly rehed upon
by leamed counsel for the petitioners although in the con_tf:xt oi Articles 14 and
19 of the Consntutlon of Indxa Therefore, it must be held tl.at there is no ment
in the submissions on behalf of the petitioners that the impugned provisions

imposing tax op land is bgyond the legislative competence of the State

legislature.

]

I35 ahg sccoﬁd submissinn on behalf of the ﬁ_etitioners is that the impugned
provisions are contrary to the sp’i_ritlof the Act and viclﬁte the meaning and
definition of the term “rent and ra‘iyal.t” as understood in the Act and hencel, they
make the Act unworkable as z-slwholt._ As discussed earlier, ..a_lt}_iough the
impugned provisions use the term rent applicable io a raiyat under the Ac't, they

really levy a tax on the market value of all such lands, situate anywhere in the

State which once upon a time had >een vnder agricultural use and belonged to
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such raiy.ts who were required to pay re:;t for such land to the landlords. The
ralyats covered by the impugned provisions must have a right of occupancy in
respect of the concerned land. Section ‘ZIA of the Act intrlnduced through an a
Amendment Act 1947, created right of occupaucy in every 1I:u'y1t in all lands for
the time being hold by him in a village subject to proviso in that section whici
provides that no person, who is not a scitled raiyat of the village, shall have any
such right of occupangy in any bakasht land setiled with him by a proprietor or
tenure holder whose total acreage of such land in his possessicn at the dat of
settlement does not exceed 40 acres unless such settlement has been made by a
registered instrument. The second Proviso grants some further protectioi to
such proprietor or tenure holder For the purpose of that Section the cxprcssibn
bakasht land has been explained to mean any land other than the proprietor’s
private land as defined in Sectien 120, which is, for the time being in the
cultivating possession of a proprietor or tenurc holder. The aforesaid provisions .
in the Act have been noticed only to highlight that every raiyat even after .
introduction. of Section 21 1s not a raiyat wiﬁl gocupancy right over his Jands
and, therefore, not covered by‘.Scction-?.S of the Act, prier to or after the
Amendmént Act 0f1993, To the $ame conclusioq one will reach on looking at
Section 4 of the Act which classifies teﬁants into three classes- (i) tenure
hlo}ders, including under tenure holder, (ii) raiyars and (i1i) under- raiyats, that is
to say tenants holding, whethey ;mediutely Izﬁr mediately, under raiyat. It
further classifies raiyats into three classes- (1) raiyats holding at fixed rates, (i1)

occupancy- raiyats, that is to say raiyats having a right of occupancy lend held
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hy them and (iii) non- occupancy raivats, Lhat is to say, raiyats not having such

‘aright of occupancy.

/

24, In the light of aforesaidl facts showing dszeren t claszes of tenants ol
raiyats covered by the Act, it is clear tb,at Section 23 apphes only to a par‘mula:
ciass of land holders covered by the Act and not to ..il cwtmonr's The tzrm
tenure holders has been defined in Section S to mean rnm::nlv a person vha
has acquired from a proprietor or from amothcr tem:-rc holder a ngl‘t to hold land
for the purpose of collecting xents of - brmgmg it under culnvatxon by
estabhshmﬂ tenants on it and includes then’ succcssors in mrerest On account
of Bihar Lar.d Reforms Act 1950 the mtercsts of propnetor,, and tenure holders
in their assets or tenures passed to and bccamc vested in thc Statcl. Only the
raiyati and under raiyati interest of tenure Ih.olders and proprietors was saved
from vesting. But for the purpeses of the.Act the State continues to be
proprietor as well us tenure holder in respect of estates or tenures which came to
be vested in it. Further, till dételth'efé'm'e different classes (;f raivats as well as a
class of under raiyat. Section 23 a5 it originally stood before Amendment Act
of 1993 served the purpose of éécﬁring the right of the faiyats with 'occupancy
rights in their Iand$ by declarir i.ih:}t thcy coﬂd use'the land in any _Iha:ﬁcr but
a condition was imposed, cica:lji:to‘fﬁroli'cét ‘t.he interest of the tenure holder or
proprietor, that the manner of use should not materially irpair the value of the
land or render it unfit for the purposes of the tenancy. The purpose of imposing

such condition was clearly to easure that the rent value of the land is not
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diminished or impaired so as to affect the interest of the legn_dlord. it .'is difficult
to find any link between the purpose of Sa‘cﬁbﬁ 23- as it stood eh-i'liar and as it
stands after insertion of the 'unpugnéd' provisions. ~ If the industrial or
commercial use of land ipso facto would imp:ir ﬂ;{: vilue of thel land or reper
it unfit for purposes of tenancy then how the 1m1dldrd is nbs;v dcémcd tol‘t;s
entitled for a much higher rent which is act-luall'y in the form of a tax on the
market value of the land. If the s industrial and commercial use, that is, use other

than those enumeraied in sub-section U) of Section 23 does not narcn ly
impair the value of the land or render it unfit for the purposes of the tenancy,
then the entire purpose of the’ :mpuguea prowsmhs nﬁs counter o 'thc
provisions in the Act and amounts to acquisition of certam nghts of affccted
rajyats in respect of use of their land which such raiyats h:wc enjoyed in the
past Such acquisition of some nghis in respect of use of land is 1rﬂphc1t but
clear. Instead of compensating the raiyat concerned for acqumng at least some
of his rights of usé of _h_is l_and he is being selected out of several kmds of 1and
holders for heing subjected to @ fax on the market value of his Jand in the garb
of redetermined rent. Glearly, some of the protection offered against arbitrary
increase of rent from_" rzuyats and the requirement of rent being fair and
equitable have be::___!i- indirectly taken away and reversed by the impugned
provisions creating obvious friction between different provisions -of the Act

which require to be read togethe: as one whole unit.

25, The tax imposed by the impugned provisions 1s clearly not applicable.to

user of lands in any manner by tenu® holders covered by Chapter I11, ratyats
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holdings at fixed rates covered by Chapter IV by nca- occupancy raiyats
covered by Chapter VI or by under raiyats covered by Chapter VI of the Act.

It applies only to lands and its user by ocuupancy ra.lyats covered | oy_Chapter V

of the Act which includ; .%SHQCUQJJEZEA,A{ requires go detailad r:ﬂspmu,,“tg,hcu_wm mo e EF

© that because the impugned provisions have been inseﬁed 'dnly in Secticn 23 of _

the Act, the levy of pll'opo’sed redetermined rent which is in gffeclt' 4 tax on
market value of land i; clearly a cliss Iegislatfén, T"'e ‘.l:;;isl.;atme is competent .
to classify persons or properties and tax them ciiffercnt!y but classification must
be rational. But there does nét appear any rational 5 to why rcddtermiﬁéd rent
on the basis of market value of the land is being realized only from fand of
tenants/ raiyats covered by Section 23 of the Act and not from lands of other
types of tenants / raiyats noticed earlier. Hence, the impvgned provisions

contravene Asticle 14 of the Constitution.

+26.  In context of Article 19 of the Consn"rut_ioﬁ of India, it is necessary to

consider the next important submission on behalf of the _petitioners that the
impugned provisions impose a unreasonable resiriction upcn the right of a

raiyat to use his land for any purposc and to support any occupation in life to
sustain his right %o life keeping in mind the pfeductivify_ of his land/ assets. As
is clear from the impugned provisions the State as a sovereign ha; not imposed
a tax on all land holders ur any setect lland holders fer levy cf tax on land, rural
or urban. The impugned provisions impose the levy in the name of rent under

the Act and the levy is clearly by the State in its capacity as landlord under

the Act, hence the issue of unreasonalleness asswmes significance and deserves
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judicial scrutiny with greater care. In the role of a la'.ndI;er under the Act
the conderment of power upon the State to levy rent on market value upto 5 pev
cent ultimately restricts the right of a ralyat to use his land for any purpose of
his choice. It 1s qot only unreasonable ..and lacking in ppblic.'p.urposc but is
agamst the spint of traditional, historic_lal as well as leg;i-sl:xtiv;a rights of th
raiyats. As noted in historical contexl, the sovereign is entitled to protection of
his revenue even if the land is lefe faliox\:' and for r}oﬁl- productive user of the
land, the interest of the landlc -d by way of rent cannot Be allowed to suffer. If
this line of reasoning / justification for sateguarding rent of the landlord is
carried further, it may be reasonable to secuxe the future interes.t of the landlord
for enhanced rent if the raiyat puts the land to unproductive use. In such
circumstances, a demand for one time premium on: reasonable basis or the
pracedures under the Act for enhancement of rent on thc basis of in.cr.ease in
prices of staple foods or in productivity of lands in the neighborhodd may bé
the remedy. But in lieu of such reasonable compftnsation' the landlord under the
Act has been granted the gift of highly enhanced rental every year and that to_.o
by presum’'ng subsilentio that the raiyats had no right to put their lands to uses
other than those enumeratgd in sub-section (2) of Section 23 of the Act. The
unpugned pl;OViS]..DIlS in section 23 (4) of the Act, therefore, have to be declared
as violating Article 19 (1) (g) of the Constitution because the direct effect of the
provisions increases the rent liability of tenants many times. The affected
tenants are bound to be deprived of their right to practice any profession, or to

carry on any occupation, trade or business because they are now made lable to
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confing the use of their lands only for agriculture or else face hugely enhanced

Wmmmvmﬂﬁﬁem#mm%dﬂms ..:Q-; oy

non- payment of such enhanced rent.

27, The spirit and purpose of agrarian reforms has been .to imbrove the
standard of life of raiyars who are basicaliylengagcd in agriculture and to ensure
that in case of failure of crops etc. they are able to meet the needs of life viith
the: help of their land/ assets without depending .upon the alms of the State
which cannot be taken for granted. It is a noﬁ)rious fact that most -ra-iyats in
rural areas live in penury. Once the State, by vmue of the Bihar Land Reforms
Act stepped into the shoes of the Ian.dlofd's for the purpcsle of reali;mg rent
from the raiyats, its constitutional obligations un&z:r A;rtic:les 38, 39 and 41
enshrined under Part [V of the Coxlsfimﬁoﬁ of India as Dircotive Principles of
State Policy, warrant ensuring better righlsr to raiyats including all permissible
use of their lands which may give them any occupation or vocation of their
choice to whick all citizens have a fundamental right under Article 19 (1)(g) of
the Constituticn. The impugaed provisi‘lq'q_s 4o not exhibit aﬁy interest of the
general public to warrant reasonable restrictions oﬁ such fundamental rights of
the citizens, paatic.ularl.y} of*raiy.::lts who és a class are generally engaged- in
occupation of agriculture, iivc n rural Ihxdia ~and have gained litidle from

whatever economic gaing have been made by the country since independence.

28, As a natural corollary from the aforesaid discussions and findings it

follows that by putting presumed restrictions on the right of raivats to use their
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lands in any manner they like {surface user only), the State, in the light of
economic condition of majority of raiyats i this State, has pré.t in _]eraI‘d)’ their
right to live & decent life guaranteed by Article 21 of the C ousu_rutxon of India.
The presumption which is implicit but clear in the impugned provisions UIBILILII:‘;
raiyats had no right to put their lands to any uéé other than those enuﬁmfated in
sub-section (2) of Section 23 of the Act, as indicated ea.rﬁer.,. é:nounts to
acquiring sub silentio, some of the property 'zights a].read:,_f' availnb-le. to the
raiyats withoat any justification on the ground of pﬂb]ic iaterest and without
any fair procedure. Such deprivation of th.c tenants of some pmperr)lfl 6f theirs
by way of right of user of their la.nds is not By autimr:'ty' of !a';:v as required by .
Article 300A. Had the impugned promsmns contamed expl;cn snpulatxon of
taking away somne rights or property of the raiyats, the mattcr comd have been
different but they are sought to be deprived of their rights / property by simply
ignoring the fact that they hold such property. - It is difficult to accept that such

deprivation is by authority of law and rzasonable.

29.  The redeterriined rent ag pé_f'impugned provisions can be up io 5 per
cent of the market value of land regardiéss of whether the land vields or is
incapable of that much yearly yield. ‘III] 20 years period the rent paid may be
equal to and thus wie out the market value of the land. This recurring land tax
without caring for the real or potential income from the land, is clearly
confiscatory because likely failure to pay such tax/ rent can lead to sale of the

land itself. Tax liability only on merket value without regard to income/ yieid
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and capacity to pay or to any relevant guidelines is bound to result in unjustly

" discriminatory levy.

o

30.  In view of what has been discussed and found above it':.i's clear that
impugned provisions are clearly ultra vires of Arficles 14 and 19 (1) (g of.rhe
Constitution of India on the grounds not";écd above. ' Ordinarily, it is not
necessary to examine other issues for Igl"am:ing'. thc_ reije!."s, claimed’ by t:ll:E:
petitioners but considering thé overall importance of the marter at hand it is

deemed necessary to notice other important issues, at least in brief.

'31.  One of the issues raised on behalf of the petitioners is that the impugned

provisions enable realization of enhanced rent from the present owners
ignoring vital questions as to when the non- agricultural ase of the land’ had

been initiated and by whom, Prima facie, the submission appears to be

" attractive but by itself it cannot be a ground to invalidate the impugned

provisions. A competent legislature mus‘r be presumed to Hgvc taken note of the
relevant facts and the ‘vires of taxlmg"s'tamtc can be t;:sted mainly on the
touchstone of arbitrariness i.e. Article 14 and whetber it is confiscatory in
nature. These issues have already been discussed earlier. The issue of double
taxation in wrban arcas is a'jo not a valid ground because it is settled by

decision of the Apex Court in several cases as noticed in the case of Assistant

Commissioner, Madras V. B & C Company (supra) that legislature is

. competent o levy tax on land as well as on building and clearly the two lypes

of taxes, one on land and the other on the building cover two different fields.
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32, Inrespect of the impugned provisions a major grievince has been raised
1

that the first proviso to sub-section (4) of Section 23 suffers from the vice of

- excessive delegation of power to the executive of prescribing the eptivs

machinery for determination or redetermination of rent. The pl_‘OViSiIOilS have
been further criticized on the ground thf:t there is no guideline as to on.v;hr-.t
yardsrick the executive shall decide whom to tax at the rat;‘, of .1 or.5or | per
cent and whom (o tax at the rate of 5 per cent of market value of the land and
similar criticism has been levelled that legislature has failed fa indicate .Ghat

shall be the criteria and methodnlogy for détemﬁuing the market value of land.

33. A taxation statute must be clear in the sense that the charging section

- must clearly convey to the persons governed by the tax what shall be their

" must appear from the latv

.

liability. If different liability is required to be imposed upon different classes of
persons then the classification must be i-nclic'atled by the legislature itself and
1 y % = ;

) framed by the legislature, - The Executive cannot be
/ 2 _ _ i
entrusted with the task of fixing the liability of tax diffecently on grounds not
indicated bv mc_@islamm-ﬂcnc.:, it must be held that the expression- “to the
extent of 5 per cent” leaves unguided discretion in the hands of the Executive of
classifying persons differently for imposing rent or tax at different rates. Such
unguided and uncanalised dcleéatio_n of power to the Executive would amount

to abdication of legislative power which is Lumpermissible under our

constitutional scheme,
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34 'The other submissic}ln that the executive has been given absolute freedom
of laying down the manner for radetermination of rent on the basis of market
value of land is also based upon the same principie that the mchinery part of 2
taxation statute is of equal importance because it must confo.;n to requirements
of hearine and fairness. The argument, prima facie, appears attractive buf does

not have substance because right of hearing is not teing taken away by the

statute either expressly or impliedly and it is well known that determinzation of

fax liability is quasi judicial procedure = which must cordorm o 5 reqmrcmcnh oF

hearing and faimess. 1f right of hearing is denied in the process of
cedetermination then a legitimate gricvance can be raised before the appellafe
authority or by asking for issuance of a writ aml such lapses can be cured. The

legislative provisions reqummr ﬁammg of. mles to provide mami-"-r for
radetermination. of rent on the market value of land does not suffer ﬁ'orn any
abdication of legislative function or excessivé.delegatiun, “The market value of
land is an easily understandable phrase and, therefore, the intention of the
legislature is amply clcalr. It is for the executive to determine the market value
of land in a suitable and fair manner for which the rules can be prescr.ihcd as
provided by the first proviso \mder consideration. Thus, only the wordings- “to

the extent of 5 per cent” arc found to be suffering’ from vice of excessive

delegation without any sufficient guidelines as im_iica_t_e_d above.

'35, There is no merit in the submission that because the impugred

provisions do not provide for transfer of case from Collector of a district or

from the prescribed appellate authority to another authority in case someone
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raises allegation of bias, therefore, the impugned provisions suffer from
procedural unfairness. The quasi judicial functions in relation to determination
of rent or tax or hearing appeuls have to be carried by the prescribed or

delegated authority under the Act and in case ‘of allesation  of bias the
L " T s TR o T e ditmre x
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necessary relief can be provided by extraordinary remedy through writ
Jurisdiction. Moreover, there is nothing in Ll‘e impugned provisicns to warrant -
an inference that Scction 189A of the Act providing for transfer of procee.dings ‘
by the Board of Revenue shall not be app!icnbie to proce=dings under Section

23 of the Act,

36. On behalf of some of the petitioners the validity of scg_c;nd and third

proviso tc sub-section (4) of Section 23 was challenged on tﬁe gr_oimd t-hat rent -
or tax is sought to be realized along with penal rent Eom‘ dates earlie‘r to the

order of redetermination of rent m¢ th_éréforc,. the impugncd. proviﬁ_sions_ were

being -given retrospective effect : cont:lmy to section 1 of Bihar Tenancy

(Amendment) Act 1993 which enorces ’Eﬁc Amend:ﬁent Act prospectively, A

careful perusal of the relevant provisos makes it clear that second proviso is in

respect of requirement to tlakc prior permission after the commencement of the

Act of 1993 and the third provi‘s'c! relates to requirement of seeking permission

of the Collector in those cases where the change of user of land had taken place

prior to the commencement of the Amendment Act but the radetermined rent in

all cases has been made applicable only for the period after the commencement
of the Amendrient Act and double amount of rent is only for those cases where

the applications for permission are not filed within the time granted by the
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Amendment Act of 1993. Thus. it is found that there is no retrospective

application of the provisions of the Amendment Act of 1993 and hence, the

submissions need no further consideration.

37, So far as challenge to the vires of the .impugled provisicms of the Act is
concerned, there remains no other ground worth consideration, But some of the

provisions of the Rules have also been’ seriously challenged anJ therefme

" submissions in that regard plso require 2 brief scutiny. Thc first challenge is 1©

Rule 4 which requires the Collector to determine the market value of the la.nd or
part thereof on the basis of the¢ sale price of the lands in the vicinity
immediately preceding the dar~ of the use of the 1and under sub-sccuon (4) of
Section 23 of the Act i.e. for the purposes not e.z_mmcrated in sub-section (2) of
Section 23 of the Act. The objection of thc-petitiohws is that only the method

of using the sale price of the land in the vicinity cansot be a fair anc‘. pracucabic

method for determining | the mdﬂ.{ct valuc of land .md the rule making authonty |

T S S ] T T i |

~ has acted arbitIa:ily in shutfing out several other mcthods for dPtemlmauon of

market value.o” land which are accepted by cxperts in such matters as well as

by judicial autk orities, - support of this submission sa0ng reliance was ulau_d
upon a full bench judgment of Madras High Court in the case of
v Pattabhiraman v. Assistant Commissioner Urban Land Tax (supra). ln that

case section 6 of the Madras Urban Land Tax Act (12 of 1966) was struck

down on the ground that unreasonableness and wide room for arbitrariness was

writ large on the provisions of the Act preseribing mode of ascertaining the




base for assessment. The ascertainment of market value of urban land- as
provided under section & without further guidance wasg found o be
inappropriate for heavily built up areas such as in t.h;e city of Mnhlras and it was
further found that it could result in unjustly discn’minatory Iev.?y. i-Iclycc,
Section 6 of the Act was struck down as violaliv; of :&nictles 14 ﬁnd 15_ (1 ) (0

of the Constitution,

38.  During arguments in'lr.hesc cases a coritlroversy had arisen x\'I;cﬂi-:r'I;t.h-_‘.e

. falling under munici;lpal areas could be subjected fo the provisions of the Act '
because they require special notification from the Government - for their’
exclusion from the ambit of the Act or whether such lands would stand

excluded from the ambit of the Agt only on being included within a municipal

area. Relying upon a Division Bénch judgmeut of this Court in the case of Sﬁ:'
Kishun Lal v. Harihar Smgh AIR: (36 1949 Pat 444 and upon a Judgment of a
Full Bench of this Court in the case of Hnddya Na:am Smgh V. Md Shant AIR
1968 Pat 296, the State has succeeded in showing that the provisions of the Act
continue to apply to lands falling within mﬁrﬁcipal area also unless excluded by
I express notification. Hence, the settled position is that the impugned provisions
of the Act and the Rules are to govemn lands o_f raiyats with occupancy n'ghts'or '
their Successors situated in the remotest \-'illuée or in urban area falling within
municipal area.” In the case covered by the aforesaid Madras judgmexﬁ, the
besis for assessment was market value of urban land provided under section 6
and the Court found many practical hurdles in ascertaining a fair market vaiue

for imposing  tax only on land. Under the Act and the Rules the market value
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of only the land is required to be ascertained and that alone 15 the basis. for ielvy
of rent or tax. Nonetheless, from the detailed discussions in the said judg:ﬁem
in respect of different principles for ascertaining wmariet value of land,
particularly from discussions made in paragraﬁhs 24 to Z?Eand 67 to 74, it is
clear that at least in heavily constructec areas it may - not be possible to
determine the proper market value of land only on .zhé 5asis of salé price of
similar land in the vicinity, In such s.omplcx urban situa ipn the m'“é ;;fsfd;f;:i:!f.’
which may te appropnate for rural areas a.nd wiuch has be;:ln adopted inRule 4
cannot be sufficient and suitable for unposmg just and uniform rent on all
concerned. The exclusion of other penni'slsi.blc methods for ésc’ﬁr‘taining _mé.:ket

value at least for urban areas must be declared unsuitable for the ta;sk of

taxation under the impugned provisions and it must be held that it will result in-

~unjust and arbitrary levy of rent/ tax.. Hence, the impugned provision under

Rule 4 of the Rules {s found fit to be struck down as arbitrary and
unreasonable. The prescribed authority must act as a quasi- judicial 'autho'rity

for ascertammg the market value of the hnd in a fair and reasonable manner.

|
wcone + §
|
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39.  The other serious challenge is to the p;oﬁso to Rule 5 of the Rules. Rule
S contains a p1ous wish that at the time of redetermination of the rent of a land
the Collector shall take care to keep the rent rcasonablé. The imﬁuéncd Proviso
runs as follows - “Providcd. that in any circumstances generally it should not be

less than 3 per cent of the market value of the land.”
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- 40. It is obvious cn a comparison of first provisa to sub-section (4) of
i s e e SectionT 23 -and-thre-proviso-to-Rule *5~thatwhereas- the ~Act- WO T NS WP =
redetermination of rent to the extent of zero to five per cent of the market value
of the land, the Rules reduce the aforesaid mafgin effectively by Irécliu.i.rihg the
rent to be redetermined between 3 per cent tllJ 5 b'elr_cent of the mark'ct_'m‘.uf: of
the land, The proviso is clearly in teeth blf and cbntra.ty to the $1_éﬁtow
provision ir the first ?proviso to sub-section (4) lof Section I23' :tlndlié,_t}j;c‘refclfe_:

fit to be declared as ultra vires of the Act.

41, Although a number of written submissions have been filed and large-
number of case laws have been cited but the other submissions and the case
.lawé are not found relevant and necessary to be discussed in view of

discussions made above.

42, Asaresult of the aforesaid discussions it is held as follows :

(i) The impugned provisions are within the legal competence of
the State legislature. G “F o
*(11) AIthEJngh described as rent, jthc impugned levy is in fact, a tax
on land covered by Entry 45 of List II of the 7" Schedule to the
anstim_ti‘on. oo '
(iii) The impugned tax on Jand is discriminatory because it is
imposed only on a class of land ovmers 1., ralyats with occupancy
rights covered by Chapter V of the Act and not to other class. of and

holders covered by Chapters 111, 1V, VI and Vil of the Act.
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(iv) The denial to the occupancy raiyals the right to use their land
in any manner of their choice is arbitrary, unreasoi able.azid against
Articles 14 and 19 (1) (g) of the Constitution. Ay

(v) The words- “to the extent o' 5 per cent” in first _provis'o to sub-
section (4) of Section 23 of the Act is bad in law on account of
excessive delegation and abdication of legislative function by the

legislature. ! , o

(vi) Rule 4 of the Rules is bad in law for excluding othet
permissible modes 1o detenmne the real market valuc of the land-

which is likely to result in unfair and unjust lcvy of rent / ta'c

(vii): The provisc to Rule 5 is ultra vires 'the ﬁ_rstlpr'owi50' to Sec&bn_
23 (4) of the Act. b
43  In view of aforesaid findings it falls for determination whether: the
offending pruvisions of the Act can be severed and remaining provisions c¢an
be treated as valid and effective for the purpose of giving effect to the

Amendment Act of 1993 Thc ansv/er has to be in the negative becausc the

e L LR - e H S o3 weeACA AR . ASREY AP rRALANssmsmm tobieles . § oo

" offending provisiors which have been found violative of Articles 14 and 19
(1) (g) of the Constitution of [ndia are main and cerntral provisions authorizing
charging of tax/ rent. Hence, the redetc;g}iﬁed rent imposed by virtue of the
impugned provisions of the Act and the B.ules must be declared as void and

inoperative.
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44, As a result, the writ peritions succeed and are atlowed accordingly. The
entire assessment and levy of rent on the basis of market value of the lands '
under the impugned provisions of the Act «nd Rules are set aside and quashed.

45.  There shall be no order as to costs.
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SEPARATE JUDGEMENT By CHIEF JUSTICE DR J.N.BHATT

1) I bhave had the benefit of reading Lhe Judgement
of my Learned Brcther, Singh, J., and also having
enjoyed the discussions that 1 hava had with Him, T
Tind myself to be .brnadiy in agreement with the
Conclusion reached by him, subject ‘to  following
additional mater;als and observations in this group
of petitions under  Article = 226  of tha
Constitution of India, questioning the legality,.
validity and Constitutionality of sub—section{4}lo£
Section 23 of the Bihar Tenancy Act, 1885 (Act 8 of 1987)
FTenuncyaAcPL which came t§ 5e incorporated By tﬁe
Bihar Tenancy (Amendmant) Act, 1593 .(Bihaxl AET 21,
1993} and also, ;géultémt provisions in the "Bihar

Rent Refixation Rules, 1995" ( "Rent Rules of 1995") under

Section 23(4) of the Tenancy Act.

2. BROAD STATUTORY PROVISIONS OF THE ACT §& RULES.

2) With a view to | appreciate the merits of the
challenged provisions of - the Tenancy Act and ths
Rent Rules of 1995, it would be expedient to look at
the broad pPropositions of relevant Law and Rules.
The Tenéncy Act’ ains aﬁ to amend and consolidate
certain enactments reiatiné to thae law of landlord
and  tenant within the territories under the
administration of the State.

3) ‘The Tenancy Act’ applicable in Bihar came to be

€85 with the above

)t

theorporated and enadted in
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cbject. This Act is divided intb 16 Chapters
spread over in 195 Sections.

4) Chapter II deals with clésé&s of tenants. Chapter
III deals with “tenufs~holder§'.and enhancement of
reat. In Chapter IV provisions for réiyat&-hoiding‘
at fixed rates\have peen made. The provisions are

also, made in this Cnhapter for cthe transfer of

feas, - wheress, Chapter=V deals  with occupancy
raiyats. This chapter is very important - for
consideration and determination, - as well as,

p L}

-

adjudication of the Constitutionality Ianq. Vvires
raised about the amendéd provisions of Sﬁg—seq;ian
(4) of Section 23 of the Tenancy Act and the
resultant provisiors in the Reﬁt Ruie§ of i995,
thereunder. I |

5) The non-cccupancy ‘raliyats are considered and

provided fok, in Chapg%r vI, whereas provisions have
N -

been madg_:aﬁﬁht’.‘Under"gaiyats' in Chapter VII.

= oF

Chapter ‘y1t- A deals with restrictions on

alienation of “land' by protected Tenants and in
Chapter VII B~ provisions came to De made for
settlement of Waste Laﬁds’, whereis, in Chapter
VIII provisions have Deen méde as to the rent.
In Chapter . IX nmiscellaneous provisions as to
Landlord and Tenants havre besn made. The
record-of-rights and

provisions gelating to

se-tlement of rents have peen provided in Chapter X.

PR S S O
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6) Chapter XI of the Tﬂnuncy Act provides p:ovisionSW
in five Sections with regard to.non~accrual of
OCcupancy and non- Occupancy . zights,. al;_ld ;records'of
Proprietor's Private Lands, whéreah, in ‘hapter XI1
Special pProcedure ig prnv1ded for reallzatlcn of
Rent in Certain c1rcumstances i

7) ~Let it ba mentiocned .thaf id Cnapter kiii”
Procedural mechanism is provided for -recoverw:'éf
rent by suit. ' In Chapter X1y certam restrictlve
Provisions have been made For cantract ‘and customn.
Limitation Provisions araflquelnrn- Chapter'.xv;‘
whereas, ip Chapter XVI, supplemenﬁal provisiﬁhé
including penaltles and damag have been made :

B)Y"TIn'" the present group pf petitions, 'Wajarej'

undoubtedly, concerned . . .with the _émahded'

provisions of sub-settisn (d) of Sectioh 23 of the
Tenancy Act lnccrporatad in Chapter V perbalning
to the rlght cf nccupanuy razyats, as wall as Rulns

ol

made ther=under 'which 'aééﬂ dealﬁ thh ihflthé
judgement of my,Learned Brcthax‘
9)  Since the virep of tne sald amended prov;sxoﬂs

of Sectlon 23 (4) of Tenancy Act and Renmeesof?995

are under challenge 1n.th13 group of petitions,
it will be necessary first to refer the scheme

and the frame, as w2ll is, underlying object and

pPurpose of those rules.
10) The Rent Rules of 1995 are. in the form of

delegated legislation. The Rules are framed in

exercise of the powers conferred by Section 23
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read with Sectiocn 189 of the’ 'Te‘néncy'hct aﬁd Bihér‘-

Tenancy (Rmendment) A:t, 1993 (Bihar Act 21, 1‘993}_-

by the Government of Blhar after pre\rious
publication, as reguired by Section 190 . 6f: _the'.
Tenancy Act, which came . into"-force by notiticatlon

G.S.R. 14, dated lst October, 1995.

11) Rule 3 provides for *Ll:.ng of applicatlon ‘to thel

Collector by & ralgat’ 1ntand1ng to utlllse h;.s

land' under. sub-scction 23 of the TPnancy Acr in

. prescribed form for prioz pamission for c.hange of

- s

i A A Y e ey I (8 — o TR L

user. Rule 4 prescribes the method of f:.x:.ty of

Market value of the land £ Th:‘_.'s s rule' is . very.

Linpextany Tox -qusideratién to 'apptécia_te the ©

challenge of vires.

12) As per prescription -made ‘therein, the

Collector "~ on receipt: of . an Ia’pplicaticn under -

sub-Rules (1) (2) 3L of -_'qua-B is obliged Ito.

detéﬂnma the market‘. rarie pj 't-he:s land or part,
thereof, on the bas:.s cf tng sale price of - the
la'nds in the viﬁg:_d,n'ity’ meediately preuedmg thé
date of the use of; €he land under sub Zsection . (4)
of section 22 of the I&Dﬂﬁ\“?‘ﬁﬂf for the. purpose. not
enumerated in sub—sectlon {_-2} of section 23 of the
Tenancy Act, whaf‘e‘aﬁ-, 1t has been provided in sub-
rule (2) of Rule 4 that it “Tthe basﬂf—o*f the
fixation of market value of the land as
mentioned in Sub-Rule (1) is not _available,
the Collector sha.l determine : the market value

of the _concesned- land even on .the basis of the

¢ ap— A L 1t st ¢ o AT S

i st + s P b w..—1
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sale price of 's.i..rn.ilar. laﬁlc;',',j.in‘ thenelghborlng "
villagéftola/mohalla/pancha}ﬁt‘ provided .ﬁha£¥;l.;f
sucn sale price 15 not avalldble 1nf the pracédan
lst year of the use of the land? the market valug L
may be determined even  0' tha basis S f f.égie'

price in the pracedlng 2nd or 3rd year

13) Again, a provision has- been incorp‘ ad'iﬂ*the‘“‘*——
Rent. Rules of 1995 fixihg manner i for rn—"
determination of the J:ent of land I is p;»‘ridF-‘d

that at the time of redetermlnation"uf thel rent

of. @& land tne COLIector shail taka care that ie

redetermination of rent ),beuld be reasenable,

provided that cﬁ any circumstanges, gene;ally -.if

should pet be less than. 3 p?rcent of- the marker.fl-

vajae of the land. ln the - substanc1ve prov1slon,
rate of rent is fixed frqm zero to five :erqent{

whereas, 1in _sub-rule {5}-é.provision by.a proviso

1s incorporated which - stlpulates_ that ¥ .inﬂ any

circumstances,-g‘nerally, lt should not be ;333 than

3 percent of the market value of the land
14) There is-a challenga,.:;hgrefoge;;:th;ﬁl:;hiSn
Rule- érovisicn is ulﬁgéréﬁr;sléﬁ_thg;pfdviéioh de
the Tenancy Act and, _pé:ticﬁlaxlgf tﬁé . amended
provision of Section 2%{4)'of the Tengnéy-AQg.

15) Rule 6 —of the Reat_Rules of 1995 provides for

prior permission for change of user of the laqd.

Post facto permission can be granted on certain
conditions as per. the- provisions of the Rule 7.

There “is also,payment of decuble rent in the event of

o —
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post facto/prior permission: '%Eué; thé Collecﬁof is
empowered to give pcst fadto/prior germiséiﬁﬂ;faf'
the change of user and 15 ampowered to dlrect for
payment of rent double oﬁ.g the. redetermined rgnL:
for the period between ﬁhe &até of-uéqlof‘tﬁé-lSnd
tlll the cate of detection. i . | 2
16) Agaln, an lmportant prévision is incorroratad

in Riale 9 referable to thp revision of xemk.. | It
Has been provided that after everj ten ypars.frﬁmf
the date of wuse of the lund 'under " the fourrh

proviso of sub- sectian j%) of sectlon 23Ic£, ‘the '
Tenancy Act, the Collﬂctor after reassesslng tha;
market valuelof the land undar Rule 4 of the Rent
Rules of 1995, ' shaltl predetermine the rent of the.
land under Rule 5 of Rent Rules'of ,1995,  'Rule
10 provides for procedure of - appeal The hgaring'
and disposal of an appeal under section 23(8) {g)-of.
‘ the said Act, shall be made as far as poss;ble as

per.fhe procedure laid down in Order 41_of_th¢_Code'

bf Civil Procedure, 1908.

17y The brief survey of Hisﬁorical hackgroundfof thé
concept and law relatlng ta "property“ and “Tenancy”
would be expedient at this juncture to apprerlafe
the Challangelmade in this group of petitions, as
well as, to formulate an -idea of tﬁe sguff
real proparty iz made of and, also, partly to

introduce some of the most aimportant tachnical

fferms.
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; : i .
3.HISTORICAL CHRONICLES OF THE TENANCY:ACT,
18) "The Tenancy Act' has a historical background,

There is a definite pu:pqéé. ‘and specific design in

legislating the law reléttliﬁi;-to Tenancy in the State

of Bihar. ey _'i. e

19) Common Law concept. in Eﬁgiﬁﬁd has infiuehéea the
Tenancy Law in India. So far as .histbrical
chronicles are concerﬁed,ﬂgenéraily,.iﬁ islb;iieved

that  public has Favourad the phllosophy of Mr

Fearne as a im Historical Leglgraph:.cal Chart of

"1 andeo Prcperty in Bn’gland from the. 't:.mel -of
Saxons to the present day era, . displaying wrfkg
Tenures, mode of deslcent, and power of Alienatlon

of Lands in England, at’ all tim.es, -_during that

period. The work of Mr Fearne was first published
in 17€¢9 and afterwards in 1791. A person
acquainted with the subject, or who uses it as a

kind of -Analytical Table to an approved author,
whose _@o‘rk' is amazing, and We will find it

as a performance of great ingenuity and most

minute accuracy.’ His. book on landed property‘,
concept and ‘philosoply, titled. as ."An Essay_-

-

on the Learning cf Contingent Remaindera and.

Executory Devises“first' publlshed, in --1844 R i

London was very well dpprQCLated and Pvaluated

by several experts on "Landed Property’.
20) Obviously, a Researcher would find some
historical traces and tenets in the provisions of

the Tenancy Act. In his classic analysis, he made
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good contribution S hlghlzghtbng ) ganerdi
divisions of the Estates into those which are veated
nd those which are contingﬂnt-

REAL ESTAU'E OR EROPERTY & 'rmmm:s AT comou LAW -

21) The Eaglish law of . real proparty, traditicnally,
described by Olivexr Crommall is 3ust1y recogniuad
as being subject of qreat d;fflculty for thg

beginners, partly, becausé iof in;arpreting , ;ha
terms and, partly, pecause of camplexity' of tﬁé

language which involyES use of :many technical

terms. '

293 Tn A Manual of TheI‘Law_'of 'ﬁeal 'Proﬁerty":by:
R.E.MegaxrTy: this subjéqﬁ hasf been, sgécinctlgn
examined and avaluatéd.: The nature aﬁd'idea of’

real property and tenure _holdlngs is beautmfully

elucidated alond ~with concept ©of “Estate and

uTenure’.

23) The history oﬁ .the law of property in land in
general and England: ‘in 'particular can be dlvided
inte six perieds to éppréciaté “the challenged
provisidns hé&e@;ﬁndeﬁ. Engllsh Law 65' Land = is
relevant and ﬁatérigl }in adjudication of ‘the
challenged provision:~

Fcrmulation of pr*nulples.

23 Growth of Equity.

3 The Statute of Uses.

4. Development of ftne modern
law.

5. gtatutory reforms like

(1) The unrepealed - gortions of
rhe Law of property Act,
1922.

(g The Settled Land Act, 1925.

(1i1) The Trust Act, 1829.

Liv) The Land Rgﬂ'stratlon act,
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1925,
fV? The Land Charges Act, "1925.,
vi}) The Admlnlstration of Estates .

Act, 1925,
6. Social control 'o_fll'eind.' |
24) The meaning’ of 'reaif.propertf; 1asi'we1l_.ast'

tenure and’ estate would play lmportant. role'-' in

appreciating and examlning. ; thé' challenga-'of
constitutionality of the aforesa;d provraions [cOE
fhe Tenancy Law and,esultantaAmended Rnles*-.

25 Let it be nmntioned’ és JS the case.with ‘g0

many expressions in Engllsh aaw,_the eXpranatlon'of-

term 'Real °roperty zs, also, hlstorical

26) In early law, property was deemed WBGV it the

courts weculd restore to a disposseqsed owner the

thing itself, the ,"reiﬂg and not_ nerely glve
cohpensation for the loss. iherefore, 1f X forcxbly

évicted Y from his free hold land, Y-could bring a

“real" action, whereby, he could .obtain an order from

- Ehe tbnrt that X éhould return the- land to hiﬁ:

gut if X took ¥'s sword or glove . from him, he .

could bring only a personal actlon wﬁich gave X

the choice of either raturnlng the article or paylnj

the value thereof, Consequently,:a dist;nct;on was

made between real property {or "realty"] whlch couldf

ba'specifically recovgred, and” personal property (or
‘Personalty") which wa; not thus recoverable.

PATE Nature has, thus, provided one division of
property, namely, into immovables (i.e. land) and

movables; the English division inte real and
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personal property is similaf” with one iﬁportant-
exception. In general, all interests inl'iéhd are’
real prPEftY, with the exceptlon of leasehcldS'f_r
"terms oﬁ years'), which ara classxfied as Personal;z
(Not Reélty). At first,. a diapossassed leaseholder
had no right to recovgr_hlsgland f;om_anyone excgpt

the lessor who had granééd him tﬁe-ie%sé.lngaiﬁgf
third parties, he remalned without rpmedy until laLe

in the thirteenth centurg, when he was. enabled to

recover damages but n?f p§§sessipﬁ.

28) Not until 1468 ;gé_ ;h;g:,rule 'séripusly

questicned, and when in, }_l{é?’iiﬁ_.was}-finaily

decided that he might I#;dpéerl_ﬁhelUlah#'itsélf;

leaseholdé h;d beco%e 'iiob?- f;#aiYi¢3£abLi$hed;é§

persohalty for this; : cﬁange to, ' make any
difference to _théir.étaﬁpsfs Thué,'ifra téééator
dies today, leaving 2 Qiilllgi?ing' al; his realty
to ¥ and all his pefSOnaléy fo Y, th; feason

for the leaseholds belng included in the property

passing to Y I;ies in a rule whzch ceased to exlst

over 400  years ngo,' save and ‘except, other

Legislative Schemes and’ P:ovisxcns

Ge '

29) No doubt, one reason for this dlstlnctlen is

e e e

rhat in early times there Wwere no. cpportunitzes for

investing in stocks and shares sucr| as there arte
today. Money was therefore, often employed in

buying land and letting it out on lease in order

to obtain an income fvom the capital. further,

the relationship between landlord and tenant was
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regarded as being mainly con#réctuai;_ﬁhe?ténaﬁt_on.
his part agreeing to pay'fqﬁt, aﬁd-fhe 1gﬁdiord‘0n

his side agreeing to allowi#hg.tenana td oécﬁpy_the

land. These conceptions were. so ﬁaflrémofédqfréﬁ;the

feudal system of 'landhbiaing -.ith;t.jiééseﬁoids

Sdviinas . pitsiie ThAL systah Soe Hof . luby. Ll
were hardly regardec, as beiﬁéjrights‘iﬁ fhé iépd %t

all. I i . iy

30) In short the landed-p;opé?tyglﬁaf'be{claséifiea

in three types - v | .

(1) Realty..
(1) - Pure pé’r;‘;brialty'
(iii) Chattels real.

. TREASURE OF TENURES AND ESTATES

31) Let it Dbe mentioned tﬁéﬁ ;ha{bagis of hngliéh'
Land law is that all land‘iﬁ Ehgland'h;s_been ownéd
by the Crown. A small partfis_$n #hg,qrawn's:actual
.occupation; the rest  ié.zoqéﬁpied'-bQ teﬁaﬁts'
?galding either directly or ‘indirectly from the
Crown. The doctrine of . "Nulle terre . sans

seigneur’ is very well known -which means "no .land

without a lord" Thus,  thern# were no “allodial land”

in England like that'ﬁOVLaha ownedlby a subjectland
put el ot diue Tars: '

32) History says that this position can be traced
from the Norman Conguest. William I, regarded the

whole England as his by conquest. To reward his

followers and those of the English who submitted to’
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him, he qranted and confirmed. cartain 1ands O be

held of hi'-n as overlord. These lands wara granted

not DY way of an out-and- -out transfar, put to ‘be

neld from the Crown upon certain rondi‘cmns.

33) Thus, Blacacre might ha

on the terms that he ,did ‘nomage and swore

fealty, that he provded five- armed horsemen to

fight for the

and the like. Whiteacrée m:.ght have been qranted to

"B" on condition that he suppcrted_ the K:Lng s tram

in his coronation. A and B mi.ght each in tuzn grant

to hold of them in re‘.urn for

gervices.

.

profits constituted naarlﬁ' ~the whola tang:.ble-

i -....-.--.--_-A- a2 T

A . - -
. oz W - . a— ,-t'l’-..b‘rsll-mﬁ-' s

wealth of a countryr :Lt. was more usual to secure

the pexformance of services by. the grant of _laﬁd

in return fcr those serv:.ces than it was to secure

them DY payment the whole soc:.al organization was

" pased on 1andholding in return for service.

34) It is, alsoc, to ne seen from the history that
the services pacame O .é cexrtain extent
standardised. Thus, there was onelset Jnluf sér'élices
(which included the provision--of arrﬂed; Fforsemen for

pattle) which became known a8 knight service,' and

. there was another set | thchl inclucded the

performance of some nonourable service for the
king in person) which was known as grand

sergeanty. Each of these sots of services was

ve peen _granted_ o "A"

. Crown or forty days in each year,'

In days when 1and and'its rvnts and °
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known as tenure, for it shb&ed how the land wag held
(tenere, to hold).

4.BASIC FEATURES oF LAND DOCTRINE

35 There are, thus, two ba$ic doctrines 1n tha law

of real Property, Thage are’ known as

{1) the doctrine of tenures; all land is held of
the Crown, either d;rectly O indirectly;  on
one or other of the var;ous tenures and .

(ii) the doctrine of estates: 3 subject cannot'
own  land, byt can merely own'. an estate malde
SR authorizing him to hold, it for scme_ period of.
time, ' ; :
36) It will be, therefcre, very easy to sum up in
short that’ the term answera tha question ; How,-is

it held? ﬂ the escate the questionl"For how long?" It':
is this doctrine of estates,- coupled with hl
pérmdnenca of land as oppcsed to mere dastructlble.
Chattels, which makes the law :elatlng to ‘land, so
much more complex, than the law_governing chattéls;
At common law, it can . in éeneral_ be said that
only two distinct lejal’righta caﬁ'_exist at the.
fﬁéhe time  in chattels, namely,. possession and
Ownership. If A’ lends his watch to B, the ownérship
of the watch remains vested in. A, while B has
POsSsession of jit. But, in the case of land, g3
large number of legal rlghts could and still - ecan
exist at the same time,

37) fThus, the position of Bjacacre in 1920 might
have been 1:hat A was entitled to the land for llfe
B to a llfe estate in remainder (i.e. arter A's

death), and C to the fee simple remainder, At the
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same time ‘D might own a lease <for 8% Yyears,

subject to a sub-lease in favour of E for 21

years, and the land might be subject to a mortgage .

in favour of F, a rent charge in favour of G,

casemetits such as rights of way in favour of H,J and

w

K and 50 almost ad-infinitum. Thesse two

doctrines of tenures and estates are considered in
greater detail so as to appreciate challenge of the
amended provisiouns of the Tenancy Law, as well as,

resultant Tsnancy Rules.

5 .DOCTRINES OF TENURES

38) The main tenures which exlisted at common law may

be classified as follows:

p B Free benures:
A Tenures in Chivalzy (or
Military Tenures},
B Tenures in Socage.
C Spiritual Tenures.
2 Unfree tenures.
3 Miscellansous tanures.

REDUCTYION IN THE NUMBER OF TENURES

‘

39) With a view to curb rich éémplexify of feudal

tenures by statutes in three different stages

spread over seven centuxies, che effecrive and

lagislative measures have bkeen made first, the

£

creation of new tenures was pronibited mnext, 2
number of existing tenures were abolishad; and
finally, fer all practical purposes all tenures were
abolished except. rree hold, the modern name

socage.
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40) Ancient background is, clear, before tha period

12530 in respect of landed property. ndsr the
feusal system after 1066, it Wi s wsually

sessiple for new tenures and tenancizs tn be

craarad at the will o©f tas tenant. Therafoze, thao

doctrine of Quia Emptores, 1290, new tenures and

o me A TS Ereaced.  HOWEVET, "tWo L1d%EST WETE
in conflict  figst, that tenants should be able tc .
alienate their land freely, and secondly, that;
lords shoulc¢ be able to restrain alienations which
injursd tnem; but the fact that' many pe:éons were
beth iord and tenant prevented the conflict 'f;om N,
becoming wary clearly defined. Ultimately, £free:

alienability triumphed, though in restricted form,

1AW OF LANDED PROPERTY TN GENERAL

EEINCIPLES OF THE STATUTE QUIA EMPTORES.

further examined and changes
2 s

Qarta,; 1217. {t mads minor

improvement in the pos:tion of the lerds, but the
important changs Wwas made - by the statute qua
Emptores, 1290. In En@;énd, doctrine of Quia
EmptorQé, 1290 is,.still f;-force and may be regarded
as cne of the‘pillars ol éhe law cf r=eal property.

THE ENGLISH PROFILE

6. THE TENURES ABOLITION ACT, 1660.

42, By the seventgenth century, the feudal system of
land-holding had long ceased to accord with

el iting, and Stittgory relgom Was padly noaded.
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The Tenureés abolition AGE 1660 cOnfirmad .a

resolution of the Long Parliamant made on: abruary

24, 1646. ag from this ’ ddte ) the statute; 

abolished grand sergeanty ‘and
and 'provided that land' foimafl?' hs;d  by -sucn
tenures should be held ‘orththh in free and common
socage. The statute also abolished
incidents, includiné aids  for ., the knxghtxng _ of

-

the lord's eldest SOP fénd the marrlage -

his 3 eldest dauqhter," 7ward;hips, marriages,

primer seisin, ouster le main,*and-mbst fines ior

alienation )
and Liveries which the Crown nad set WP to. enforce
some of these lncidents against tenants in capite

43) The C° oy SWRieh WaR _ always, Lord and never

"teﬁaht}'wés compansated for'its“EGSQWof”revepuevbyv:
beind granted a tax oD certaln peverages- pixed

rents, heriots and suit ‘of ccurt were expressly

saved, and rel;efs were resiriqted to . those payablé
gor land of socage tenure, i.g.-dné year’s rent. The
general abolxtlon of homage meant the diSappéarance

of any remaining tanure in homage ancestral.

44) It could very well be visualized from the .

aforesald aspect that the pringipal results of the

statute of 1660 can be summarized thus:-

(i) The court of yards and Livecies 1nd @ aumber
of purdensome incidents Were abolished,
whatever rhe tepure af the land.

(ii) ALl tepures 1in chlvalry and homage ancestral
were converted into free€ and common socage; but the

knight safvicé;h

many burdensom*
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honourable incidentss of . grand,,séfgéanty "ﬁefe;
€xpressly Preserved. b ' o A e

(1ii) 1n Cther Tespect, tenures . remafned unaltered
Thus, petty sergeanty, be*ng a8 form of socage-
still €xisted, and the Same app y tc burgage

7. THE FRAME oF mpg 1925 rEcrsrarron

45 Before, 1926, provzszon"had -beeh made b;.”
Statute ror the enfranchlsement of cqpyboldb, i e.
the convers1on of lang -of copyhold tenure-_into'

1

socaée. The Copyholg Acts Of 1841 1843 and . 1844,
Provided fop voluntary & entranchibement '{i;eQ
enfrancb:semsnt where both lord and tanant-aﬁheed.?l
The Copyholq Asts of ' 1gsp, SAOEE r i iagy
{consolidated in the Copyhold Act, 1é94} enabled -
either 1orqg °r  tenant Eq~ sécu;e . compdlsbry
enfranchisement. But »aﬁart from ~any proceedings
taken undey these Acts, tna various tenu:es remained
substantially Unaltered untll the. legislation of
1925 came into férrél : .

8. SUMMIRY OF THE PRESENT LEH

46) 1In English qystem, thera ig only one feudal

tenure Jleft today, uamaly, so;age and now Calledf
free holqd. All feudal incideqts have:disappeared,
except for land formerly held in grand
: Sergeanty, petty sergeanty, or copyhold where
Some  traces of the former tenure;:remain. Except
in the Case of land formerly copyhold, mesne

lordsbips have nearly’ a13 dlsappeared for it ig

mariy yndrs since there Were any enforceable rights
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to preserve evidence of the rélétiohéhip'bf'lord and
renant and consequently The land is p:esumed to be-
held directly of the Zrown; Yet, despite the
sweeping changes made by statute, “the fundamental
principles of the law of ownership of land remaiﬂ,
the same as before the legislation of 1925 Land is
still the object of feudal tenure, the King temainj,
the lord paramount of all the : ‘land { withzn ‘the
realm every parcel of land . is still neld cf scﬁaV
+ lord and the greatest 1nLerLst -which any subjectf
can have in land is still an estate in. fea-.slmple,
‘and no more. I . |
47) Therefore, the. title “tghant_ in fee simﬁlg“ is
still the technically corxé&t aescrlptlon of _é
person who 1s popularly régarded as the owner of the o
land. Nevertheless, as e be _seén;__fér alli
practical purposes of ownership a £é¢ s;ﬁélél
”dlffers from the absolute domlnlonIOE'éléhattel,liﬁ
nothing except the physical. lndastzuctlblllty of its -
subject". | 1
48) Tk would be inferéggipq to refer .toO
classification of astates
Under the English law estate were lelded into two
classes:;

1. Estates of free hold;
9. Estates less than free hcld

9, ENGLISH CATEGORY OR CLASSES OF LAND

49) The estate of free nhold signifies that there are

three estates of free hold:-
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TRINITY -

(a) Fee simpla .
(b) fee tail;  and
(c) life estare.

ZEE_SOCIAL CONTROL OF rmwm '~

SOJEDuringfthe first half of thé'édth:Cahtgry, great-_
changes have been made in ;he-laﬁ govérﬁiﬁg'ths use.,
and -enjoyment of land. ' .The?a changes are qulte
distinet from the property legislation of 1925g-ﬂ
Which  concerned the ownership off estatgs .and- .
interests ip land ;athe; _than fhéz f;ﬁitg _;f

enjoyment . Further, they -are piecemeal and .

unsystematic, whereas. the 1925 leglslatlon was
uﬁified. In addltiqn to " the changes in the law, the
greatly increased burden of taxat;on has had a
Mmarked effect on the EisbositionS'which landcﬁners
wi;h to make. The. changes whicﬁ_ can hefe  be
considered only in .outlinéi,.may be gfquped under
four main heads, namely,:—:i“ | | | {
Increa&ed taxatlon

Plannlng control.

Agricultural control,
The - protectlon ‘of tenants,

e V% I Y

10.JunIcrar, REVIEW; RELEVANT LEGAL
PARAMETERS FOR TESTING LAW

543 History, which has been described sg a chronicle
of the crimes, follies and misfortunes of man, bears

Wwitness to the Process of change and Lransformation
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which goes on all the time. However, one factor has
remained constant throughout the story of  human
civilization. Right frem the earliest times up-to-
date, the majority of mankind at any given moméntLin
world history have always li;ed. under condiﬁicns
which are the negation of deﬁocfacy, of thg.rqle of
law and of basic huﬁan freadoﬁs. Even today, whethexr
but Bf & tokak world populaticn of more than 6000
millions, the majority of men. do not enjoy the pasic
human freedoms as found in one Besearch work. India

o

is lucky €nough fto have a'ConStitutionlin.whiéh the

fundamental righes are -epshrined- and which has
appointed an indep;ndegl:judiCiary as ;he b#lwark_of
the citizens' liberties égaiﬁst the .forcés of
authoritarianism. In a dsmoéracy, ‘the rule-of a

fearless independent judiciafy is indispensable and
cannot be overemphasized.

52) In the process of judxc1a1.réview f legislative
and executive action, the-courts plck out the golden
thread of reason and meaniﬁq_in aglaw;.they shape and
mould the law, reveal 3ts fineﬁesses and nuances,
smootﬂ the angularitieq, :rlke down the bad law or

|

itlegal action, and, most essential of all, exert the
strong moral forceéf.of restraint in times wnen
expediency is aIi;

53) The provision for judicial review thus has been,
foresightedly, in-built in our Constitution, in order

that the integrity of the Constitution may be

reserved agalinst any hasty or i1l-conszidered
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changes, “the fruit of passion c¢r ignorance”. as
Justice Frankfurter has rightly said, man being. what
he is cannot safely be trusted with éompleté pdwer in
depriving others of their rights. Had it not bean for
the prescience of our: ”onstitutlon i makers, Our.
fundamental rights and liberties would b? ﬁdﬁ'havé
been in sorry tatters. The.Supreme Court andrthg
High Courts have rendered memorabie ~and endurinq'
service to the Republic during-ﬁhe last mére thén 50
years. They have upheld and-jdstified"the Fﬁndah;h£ai
Rights and prevented the encroachment of the Staté
upon the rights of the citiiéné) Thé vt majc;ity.of:

cases which come before the.SUpreme couft under the

Constitutional law are ,ases which help to preserv
and maintain, in the ulLimate result, “the 1nd1v1dual
rights of the small man,-the.cemgqn man,:agéinst'ihe
predatory instincts of the Stété. : ‘ i

54) éhis 'tte;ﬁise _diﬁcus;es .Judicial Review of
Legislative Acts'in the conféﬁt'df its .history and,
also, in itsftﬁéoféfical.ahd'bractical aspects.

S8} SEn a, St;te where the qcnstitutional sapremacy
prevalls tha ,Constitution can rqmaxn a living moral
and lntelle; pal -forcg,xonly by the system of

‘Judicial Review‘.-The subject of Judicial Review is

of paramount importance and its critical, analytical
and objective study is : useful, as well as,
interesting. To under:ake research in the field of
Judicial Review i1s a matter of great responsibility.

Nevertheless, Judicial Review being the main weapon
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sf democracy, the study and research in this area are
highly essential and afficacibus in the modern world.
Through the process of Judicial Review thé court has
succeeded in moulding the dovernmental process' and
requlating the social ard economic stfuptuxe of the’
society.

56) The history of the practical operation of
Judicial Review is a matter of abundant interest and
curiosity and pruning $ut' of the -unconétitutional
legislation through constitutional litigaticﬁ is the
most effective method of upholding the.Constitution.

Cooley rightly and warmly has said- - “Legislators

have their authority measured by the Constitutlon,

they are chosen to do what'it-permips, and nothing

more and they take.sclemn cath and support it.” The
law which 1is in conflict.with'fh? Cbnstitution'is no
law and the Constituﬁioﬁ has' imposed a solemn duty on
the judiciary to determine the legality of all laws.

57) The process of judicial scrutiny of the
legislative Acts on the Itouchstote of the
Constitution is technically called wJudicial Review”.

T?é doctrine of Judicial Review is the enforcement of

the rights assured and guaranteed under. the

Constitutimn through Constituticnal remedies. It is
one of the great assets of federalism, and is the

protector of the fundamental rights. It is a living

product of Democracy and is a creative force in 1Ls
evolution. IS historical and philoscphical

apprcach leads to Lne enactment of only legal laws
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based on eth.ical and ratio_nal- thinking, whick
Protects  angd maintains 'individual - liberty and
&

freedom, create soc’al and economi.c harmony and has
the glorious role of reccnc;llng politlcal lmbalances
and despotlsm by establlshlng gonstitutlonal balance
and justice in the Society. | .

58) The fundamental object of judicial review is te
Exert a great moral forcer upon tﬁe.'legislatufe e

keep it withip the limits of the Constitution andlté
save the ;eople from the democratlc Lyranny But to
ensure anleffectlve working_of judicial rnvieﬁ.is a
necessary to know the h;story of the Constitut;on

concerned, geographical poctitu::n‘r social structure,

e€conomic development, racial composition, the history;i
of the impugned legislation, necessity of itsl
enactment and the ethizal baékgrand as well as, it

social effects, and a-so rits 1mpact on 1nd1vidual.
citizens. All these ccmbine to faCL¢1tate to “ rlght

conclusion’ abcut the constltutionallty -of law in

the process cf Jud101a1 review. Where the system of

Ijud1c1al revlew preva:ls, 1t has contributed greatly

ol
T

.z’- > ‘
to the constlrutlonal deleopmenr of the country.'Ihe

leglslature:has_to 2nact laws forsaken of tyranny and
in conformity with the will of the sovereign pecple,
embodied in the Constitution. Legislative Acts which

are repugnant to the will of the sovereign people

that 1is against the Constitutional limitations,

Les

-JJ

trictions and prohibiticns are void and have no

legal sa nctity.
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3 a4 canno:z clalm cpedience snlesas LT 15 far . Lhs
spefic of ro aoolenly ANG ra@eigtanss LF sy 48 Lhe

e B e s ; i §F (e
cpAdzmantal  auman instingt, i R 1y not

onducive Te the numan dood. Harold J. Laski has

o

~emarked - “Its claim to obedience depends upen Wwhal

n=

Ases to the 1ives of the individual cicizens.. Th=

right to resist the lav i3 the raesecve powar i the
_# ({Harold J. TLaalkl, AL Introduction Lo
selitics, 2. 41y Gaorge AlloR and Unwia Ltd., London,
1960) . The most beneficial and effective method of

resistance TO undesirable and unconstitutional Law<33
through the Judicial organ of the State DY judicial

review. U.C. shab, px-Chiaf Justice of India in his

porabji Tata Memorial Lectures has rightly observed

India has not adopted the pritish doctrine of

chat
the supremacy ©of parliament and rights of parliament
are restricted by clear Constitutional mandates and

se the courts are competent to invalidate any

py Parliament upen fields outside its

trespasd
suthority (' Shxi J.Cc. Shah, BEX cniof Justice of

India, Judicial Reviev of Actien, Legislative &

Mamorial

acdministrative in Tadi=. Dorab Tata

Lectures, selivered in Rprily 1971.The search Light,

patna, April, 16, 1971 Page 8).

iy The Courls, howavar, 3Copt judicial pastralat

ip discharging their functiond ©I judi-ial rgvied 1

seday Lo maintall harmony betwesh the judiciary 3ne
b begloiature wWithe LWL of judicial rceview ©
il LAkl En:  SOES  Veakse i e Hiygh COGLES 15301
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Supreme Court must be exercised 'with wisdom, and'
festraint a3nd npot in- . a spiriﬁ 0f cold war betﬁeen
Parliament, or State Legislatures angd -eourts. Non-
interference with the view of ehe_-majority ie
Parliament with Tegard to what is Teasonable and’
interference with what 1;_ Prohibited by * the
Constitution may perhape, be hermOniqus path for'the
future.” . 3 |
(From the Letter tq the autheel dated 19t Abfii
1971, by shri G.H.Vaidya, Juage. High’ cQurt Bonbay )
61) The Courts inp India have great ccnstltutional
responSLblllty and they cannot be slow in determinlng
‘the unconstltutionality cf -an impugned ”statu;e es'
they are guardian: and sent;nele_of.the rights;of.the
people. Of course, it cannot pe' deeied thae' ;Ee
harmonious workings of-_thei judlciary ~and  the.
Legislature ~always advanced‘the cause of democracy“
“In any Written Constitutlonal Sovereignty veets in
the people as repreeanted by three :wings-. the
executive, the judiciarv and ‘the legislative and no
wing can claim Supremacy over any other wing. Their
spheres are well defined with balances and counter-
balances. There may be occaSions for a conflictl

62) If they are sglved in a spirit of the ‘Rule of
ﬁaw' democracy surv;ves “(From the Letter to the
author dated 8.5.1971 of Shri P.K.Tare, Ex-Chief
Justice of Madhya Pradesh High Court).

63) In the democratic federal State the court is

considered td'be the sole arbiter of the Constitution
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‘and iz the authoritative incérpreter of the Wil oE
+he soversign people. Such work of the judiciary with
the co-operation of the members of the bar and

éupported by - Ehe spovereign - pecple is' nothiﬁg * but

developing eof the cause of democracy in the Republic

of Tondia. W-C. setalvad has said W The integrated and

indepvendent judiciary to which our Constitutioﬁ has

entrusted the life and liberties of the subject is at

once a qguarantee and pulwark of the freedom of the

sublect’ (M.C. Shetalvaid, +ha Indian 'Constiﬁution,'
1050-65 2. 35, Universiti} of Bczlnb_ay.,l _1957( Kashi Nath
Tribak Telang Lactures) . e . .

64.) ‘The Jjudiciary under the power_of_the_judicial
?eview has tried to relief ;héf pecple of the
legislative tyranny- But the problem of judicial
review in the Iudian democraeyaheeds_rejuvenétion. In
India, .jﬁdicial review - should not be allowed to
depénd meraly ugon . the gcciﬁeqt_qf 1itigation. The
ﬁradition of Jjudicial séif restraint raquirgs some

workaple change- Certain~innpvations in the scope of

<

Ijud%?ial reviesw also requires attention, . and as
sugﬁ} in I;dia, the ;ole of the Su?reme court and of
the Qigh Courts is that of ~nation-builders. They have
to evolve indiéanous'and more democratic system of
Judicial Review, which may be helpful in lessening
legislative tyranny and social tensions. The Judicial
version ©f the Constitutionuenables the citizens of
India ;é live in a free and just socisty with pride

and dignity and as such +ne strengthening of Judicial
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Supreme Court must be exercised 'with wisdom, and
restraint and not in a spirit ‘of cqld war between
Parliament, or State Leqislatures and courts Non-
interference wlth the view of the 'majority iﬁ
Parliament with regard. to : what - is reasonabi#_ and’
interference_ with what i; p{bhibited" by ; ﬁhe
Constitution may perhapé, pe ﬁérmOnious:path forgthé

future.”

(From the Letter to the authbr"dated 1950 Rprii

e ST, e,
T » -
e i R S o T M 2 e i,

1971, by Shri G.W, Valdya, Judge, High Court Bomhay Y
6l1) The Courts in India nave great constituticnal
responsibility and they cannct be slow in determining
the unconstitutionality of .an i@pugned"statute _as
they are guardian: and Santipéléfof.ihe'rights“Qf.thé
people. of course, it c;nnét- be deqied 'that ?hg
harmonious workings of. the-'ﬁudibiary aﬁd tﬁeﬁ-
Legislature always advanced the cause of demacracy ;)
"In any Written Constltutional, Sovareignty vests 1q
the people as represented by‘ ‘three wings—  the
executive, the judiciéry anﬁtthé législé£iﬁé and no
wing can claim supremacy over aﬁy other wing. Their
spheres are well defined with balances and counter-
balances. There may be occaSLors for a conflict.

62) If they are gglved'in a spirit of the ‘Rule of
Law’ democracy sg?vives-”(From the Letter to the
author dated 8.5,1971 of Shri P.K.Tarae, Ex-Chief
Justice of Machya Pradesh High Court).

63) In the democratic federal State the court is

considered to be the sole arbiter of the Constitution
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Review may be very luminous- ef*‘orta on the’ part - of
the Indian judiciary to_arlt_:lculate with glcry and-
certainty the aspiraticns 'df' the peo;:ile'.- The 'tas_-k- q...
Judicial Review for Constitutlonal Judges is, éally,
heavy and onerous, but the working of Juld.:.cr al Re.view
with wvigilant andl searching mmd graatly l:.ghtens tha

burden.

65) The Legislature ‘is not th‘.. sd‘a ijudge’ .'olf'-.its
law-making. All leg.;slati‘:e acts are liable to b°
rested on the touch .sto-rlxe' of the ? Constitutlon,
Judicial Review is a great weapon, nut only for the
enforcement of the Ruxe of Law,l but ¢lso for tha-
establishing and -strengthening qf tha Re:.gn of Law,l
upon which a démocratic Constiturlon is founded

Democracy cannot: Prosperl-. lf the Rule uf Law and.
universal ;'déz;l( ol j!ustice area abrogated, and-_the
funda.mental 'I rights anld'," cther constltut:l.onal ’
limitations and restrictlons are allowed to exist

only in theory. chief Justice Ea.rl Warren. of Ame:::.ca'_l ;

observed, “We have in fact aCL.epted not only ‘the Rule_

of Law, but throuqh our unx.que practlce of Judicial

Review of ?Jliiq:.slatlon,-, h Reign of Law ( ‘rha

public pa.pars' of Ch:.ef Justica Eazl Wa.rren ed.J.tad. by

Hem:y M. Chr:.stman, D 2;.")‘ )
66) In the constltuta.onal history of the world the
first written Constituti.on which envisaged Judicial

peview saw light in 1787, in the United States of

‘America. Although no specific provision of Judicial

Review was incorporated in the Constitution, the
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field for Judicial Review was, already, pregnan with
its seeds. Chiaf Justlca Haxahall gave practical and
definite snape to Judlc1al Review in 1803 in his
epoch - maklng decision of Marbury v. Madison, 1 or.

137 (1803) . ' |

67) Thereinfter, the sﬁpréme Court of the United.
States of America strengtheﬁed. this doctrine by a

number of splendid constitutional deﬁisions,

€8) The Republic of India Haé a bemogratic Pedefal

Constitution, which is the.Supkeme Law éf'the Landi

and all other laws are sunﬁect to thls Supreme Law.

In the nascent demobracy oF Ind;a the leg;slative

career is'the process of maturi;y; A-la;ge numbgr‘of
union and State laws have béén enécted'in respéﬁse to

political, social, and econémib urges of the people, -
but a considerable ﬁumber of them have been proved to

be constitutionally invalid. The tendenqy in the
growth and prolixity of " the uncanstitutional

legislation in. India unqﬁestionably_ signifies a
matter of great L:ncern and it requires alertness and

determination to cultlvate the hablt of enacting laws
in conformlty #lfh the Constltutlon.

©9) The Constitution makers ofl India very wisely
incorporated in th&; Constitution itself, the
" provisions of Judicial Review S0 as to maintain the
balance of federalism, to protect the fundamental
rights guaranceed to ths citizeqs and .o afford a

useful weapon for equality, libexty and freedom.

The system of Judicial Review in India has not only a
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legal basis but it has also a philosophical and
sthical foundation, and the vitality of this system

stands mostly on the historical perspedtive, social
na i ;
and economic view of o life; and, .also, on the

persuasive conscience of the  judiciary. Forced

obedience TO unjust and arbiﬁrary laws can itself he
rreated as an impediment a%d uhreascnable limitation
on liberty. Locke is of opin;on ‘that itherg.'is ‘no
fresdom whare obed;onC° i tp'.-o-sit_ve' lawé is
mandatory, whether they are just.or unjust.,:'

70) Taking a very rigid vxew of the suope of Judi"iéi

Reyiew, the Judicial. power fo annul unconstltutlonal

Acts of the legislature may perhaps be ]UStlflEd in

confining the method .of scrutiny to test the

legislative acts, merely, ©n the plain.words of the

Constitutien, divorcéd 'fromi the moral. - and

'philosophical backgrounds. But, such & stinted

approach would not always be helpful, and some

elasticity in the system of Judxcial ReVLew acpea;s

to be expédient and necevsary in ‘the present complex

Socio-economic condicions ‘and developing polltlcal

uncertalnty in this country. Even A.L. Goodhart

W
representlng the English concept and sentiment of

law, where the system of Judicial review oOf

i

legislative AéqS does 9T prevail, remarks that law
*

which is divorcéd from morality tends tO wither and

hecomes inaffective.

71y It seems manifestly clear that for the ultimate

penafit of the overned, Judicial yision-in Judicial
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Unaveoidably Hecessary. in a3 developing country 1ilka
India) wierever there is " a constant danger af_ -
legislative lapses ang eppalling erosion of ethica:
Standards in the Society,

72) Tre absence of judicial review in the Indian
Consticurion might have Created extcreme social and
EConomic fevolutions ;gag;pg o | the _hFGWPlEt?_
Annihilation of Democreacy. Thus, researchas in - the
field of Judiecial Review, have the bractical utility

.

of invigorating  ang enlivening the cause of Yy

qemOsracy” They may reveal better understanding of
the nature anps Process of the working of Judicial

Zzview apd nay. alse, relicva seclo-economic tensions
1 ER® nmatien’s life; this may also tend te Create a
f-u

inthe countey,

= £ !
EA; S
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economic structure in the country. In

e : s it e
India, so long as constltutional-demoqraty-prevails;

Judicial democra

cy is sure tofhava-alfirm_staﬂd._The-

Indian courts have ‘to rise to‘theioccasion'and_td

meet the new circumstances td-relieﬁa'the citizens of

India of legislative and “executival-impééiticnﬁ

repugnant to constitutional.-ridhts,.'thé' nétidnal

spirit and the natural liberties'gf the people.

74) The powers O

f the Indian courts zre wider in this =

respect thar those of the Amgr;¢aﬁfCourtsl But];hé'

present Constit

utional amendments - may.. have some

diminishing effect. It may noﬂ_be oﬁt'pf'plaCB to.

mention that strengthening of tbefIndian democracy

is possible only waen We have a ‘bette

understandinrg of

well as of the H

the determinatibn of

otherwise of led

Eo be - worried

which the Censtitution obliges them to dischaf

the Courts hav
obligations.

legislature hav
i

solemn ‘constitutional obligations ©

as is ‘apparent

b ' *

¢ and f;eéi
the Qorkingﬁof‘thelsﬁpréﬁe Court, as.
igh Courts o£ Iﬁdi§; iq ﬁhé_réglon of
the 'coﬁétitutionaiity o
islative Act.jThé legislators are not
abouﬁ such funqtidn of the courts,
ge an@

e also’ to' be 'very firm 1in -phgir

‘The exgcutive and the'lmémbera of the

e often failed to " appreciate this_
£ the judiciafy,
from the observation made by M.C.

f Judicial Review Wwas

Setalv§d. “Though the power O

India Act, 1935, and,

mplicit in the Government of £

implicit in to= ————

the

had been freguently egercised by the courts,

nas___not __gggarentlf' fully

average molitician
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dppreciated its implications. The power was hewever
. ¥ et —

2Xpressly conferreq by the .Constitution and _the

Constitution went further in enabling courrs Le act,

as it were, ugerv;sorz capaLE_x cveér the
leghslaturea, _ggéollng them .to Jjudge . whethe? ¢
législation was in certain éircumstahces Ieasonable

in the general interests of the public or not. When, 4

———_F general inter =

after the Constitution wWas enacted, thlS POoWer cama

L0 De exercised by the courts, there W3S an unusual

ferment among polltlglans- and legisla:ors; who

thought that the Courts were trylnq to arrogate to '

Ehemselves opowers whlch th@y dld not possess. The

_leglslator contlnued to be agltatad about what. he

VL v».f,n—. e e I e o TN o o i e B s

thought to be an invasion of his rlgh?"(M G5 Stalavad

My Life -~ Taw and other thlngs, PP 174 ; 175,
N.M.Tripathi Pvt, LEd. , Bombay, 1970,. |
73) But the recent d901sions of the Supreme Court
made it clear that the judlClary is firm in its
constitutional obligations; -and for the ultimate.
benefit of'the-nation, it will always continue to be
the guardian of the rlghts and iiberties of the
citizens of Indiqﬁ It wésh-fightly, observed in the
very beginﬁing of the _fun;tioning of the
constitution” If , then the courts in this country
face up to such importaﬁt anq hone too easy task, it
is not out of an} desire to tile at legislative
authority in a crusader’s spirit, but in discharge
of S@ _duty plainly laid. upon them by the

Constitution..., While the court naturally attaches
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great weight to the legislative Judgment it éannot
dessert its own  duty to determine finally the
constitutionality of an impugned statute (State of
Madras vs. V.G.diow, AIR 1952 SC 196 para -12
(Patanjali Shashtri, CJ.). .

76) It is, rightly, said that tbe ignoble passions'
are sometimes in full Dblast :snd gross short-
sightedness of policy 0:'. polltlcal operators
crystallize in distortion, and distortions resulting
in a quarrel with the sacrOSanct Constitution,_the
Supreme law of the land, the laglslature 1051ng its’
former luster and its 31gnif1cant role, confrontation
between the rival interests ;;y;ng to. circumvenL even
the legal course. It is in this context, the balanced'
role of judiciary in al pérliamentary, democratic
secular, socialist, welfare State like.ours, assumes
highef significance and wider ramifications. |

T2) The doctrine of ‘ultraﬁviresf is invoked in these'

petitions ralslng challenge. ugalnat the Laglslatxve

* L3

':actlbn in enactlng the Impugned Act enacted by the_
.State of Bihar, Ultra v1res is a Latin phrase, which
means,l b;QOnd power transcendlng authoricy and is
frequently ehp}oyed in ralation to Acts or enactments
of the aqtﬂﬁf&tyﬂor Legislaéure.in excess of their
constitutional or statutory rights or jurisdictional
sweep. Thus; ‘ultra-vires’ means an act perfdrmed
without any legal authority to act and acticn beyond

the scope of the powers of the decisicn making

authoritv and beyond the scope oI legal sanction.
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78) Initially, in common 15&, cateéori?atlon of nhe

grounds for judicial rnview and the thure of anyf
remedy available from tha courts depenoed upon the';
characterization of the power exercisad by tha bodyt
under review. The reposxtcry of the pewer underﬁ
review 1is ‘supposed to act ]udiClal?j Fnd 1egally

While exercising tnq said- pawer,-thare are supposed
to be separate grounds. for rEVled and remedy THé"
concept and phllosoohy n§¥  Judlcial _rngew. i$'

widening. If'ban be uééd‘aﬁéinst tnélju@iciéijér;éf',

- i LS P R ¥
and error of law within ;he_fju;iSdictiqn_ and_lsuph

exercise is revieﬁable. 1-"“J'qu
79) The doctrlne or jurzsdict;dnal error contemplates.
Siiteacs of error of law withln the power,-whereas,-

the doctrine of ultra-v1res’ perm;ts no error of law'

within the power. SometlmeS,'the'term-slmple ultra =
vires’ is used to describe action which ls beyond the_
extent of what has been authorised ‘and extended.

‘Ultra-vires’” is used to describa actions of tna

authorities within the power granted, but OthEKWlSE.

unlawful. At times, the problem of ‘ultra -v;res' “a'f

tested upon judicial review even w;th the help of

Wednesbury’s reasonableness,k o
i e o

80) Judicial_réview_is;a-gfennlwéannn in the afmor?.
of administration of jnstice. Tne doctrine .of
judicial review is an integral part of judicial_an&
constitutional process and mecnanism: Judicial review
Nas two important functions; (i) testing or review of

legitimizing Governmental and Legislative acticns




93

(ii) to protect the Constitution against any undue
Lencroachmnnts by the Government. Both these functions

o e R o
o e "-“ BN o Ay SN S e i 4 o o

are inter-related. Justice Douglas characterizes
judicial review as “tailoring an Act to make it
constitutional” and ,explainéf fﬁxthe: ;ﬁat: -if-
construction of the Act is possible thaﬁ wiil'save
from being constitutionally infirm-. The court will
sdopt “EHat colstructionis This de a paye of judiciéi
strategy 19 - decidin§ i thg. qoﬁstitunional
controversies.

81) When court is faced with éeQefal"%iférnaﬁivé
Interpretations of constitutianai;prb?ﬁsion, 2L, wbula.
choose cne of these, as in one 5ﬂnse,|1t perfbrms a
law making function, that is branded as Judicial
leglslatlon. The primary func*lon of the Ccurt is to
settle dispute and dlspensel justica.i The'_Courtl i
constitutes dispute resolvxng mezhan;sm ;ﬁ' ménQ

countries including India wlth-writteq ‘Constitution,

there .prevails the:doptrine'of Judicial review. It

means that Constitution is the Supreme law of the
land and any law inconsistent therewiph is ‘wltra-

virus® or void. The Corurt of ‘law has to perform' the

role of interpreting and expounding. the provisions of
the Constitution and axercise. of power and declare

any law or administrative action which may be

inconsistent with the Constitution as

unconstitutional.
g2) In sao far as judicial review of ' legislative

acticn, as in the present case 1S concerned, we deem .
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it necessary to plice on  record,  and herald the
celshrited and welli--known jurisprudential pringiples,

and promising and pioneering" percepticns of new-

1
]

classic Constitﬁtionalism. }-'1' _' : o
Bdi-Rt Eirse instance,wphefe'ig a presumﬁtidn_in
favour of the consti#utﬁohéiit;<Cf tﬁe_#tatugﬂ and
initially the onus . of proot - -of - itg
unceonstitutionality lies,.. on tge ’ p&rédn'_ wha
challenges ic.

.(2) Thus, where the vali@iff-qf.the i§w madé by ﬁhc
competent legislature isﬁégestiogédnin & ‘Court .of
law, that Court 3 bguﬁd_to.presumé in favour of
its legality, validity .%ﬁa ;écnsfi;utidnalQL;-léﬁd
unless on ﬁhé face of it;?ﬁalpably, is'sbélt.but

wrong and illegal,

(3) Equally true .ig that_ thle__consideriﬁg_.phe
validity of a legiﬁiatidﬁ?,'ghg -dogrp.'wi;L ;not
consideg itself circuhsdfiﬁad-@f’reétricﬁedIEOithe
pleadings of tie State or';ﬁé.pa#éiés and ‘would he
free to satisfy itself whether under any pfovisigﬁ
of the Constiturion or law it can be sustained or

not.

(4) The validity of the legislation is not to be
judged merely by aff:davits filed on behalf of the
parties but by all tlz relevant circumstances which
the Court may uliimately find and more specificully
by what may be gathered including from what the

legislature has itself said, its history " and
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cbject, etc. and in .he backdrop of factual and
legal profile.

{5) In order to sustain the presumption of
constituticnality, the court may take into
consideration matters c¢f common kﬁowledqa, matteuvs
of common report, history of times and may assume
every set of facts which éaw be conceived existing

at the time of legislatfbn.

(8) At c¢imes the Courts: have departed from the
normal rule of presumption ' of constitutionality
when on the face of the impugned statute, there is

no classification at all vand no attempt made To

select any - indivicual with reference to any

differentiating attribute peculiar to it and not
possessed by others. The Courts may' ot let the
the

State .depend on £he presumption in favour of
validity of enactment under Articlie 14 of the
Constitution in a speciai éha beculiar'panor&ma and
profile of the case and ev¢n'if naéd'be,'from-pre;

3 |
files. ,

{7) The Courts qual}y _adopt a libexal attitude
cowards séﬁio-gcoﬁéﬁ;c_ legiélation. At  times, 1in
case of economic legislation, the Courts feel indrce
inclined to judicial deference (O legislalive

“judgment than any other areds, where, fundamental
numan rights and larger public dinterests are
involved. .

(8) The courts ars also not concerned with the nsed

or propriety of legislations. The funccion of the
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Judiclary is not to. praoject - or canvass the
legislative judgment of ftg ﬁcld .the imphgﬁed
judgment to be ill-aaviqéa.é; unjuStifiad. The nain
anxiety of the Court in_deféfﬁiﬂing'thaivaiidity of
the legislation should bé; to aéa whether the law
in question transgressaﬁ ;_éﬁy' Séonstituﬁional
restrictions or any statutéry.F im Lations imposed

on the legislative jurisdiction and palama*erd.

(9) The doctrine of ¢Padinq down or recast¢nﬂ the
statute can, also-ba considerad to bc applind iﬁ

limited situaticns for. the purposa of saving the
statute from being whclly struck dewn ©n acccunt -of
its some proviqlons being unconstitutionql %;e.
pa+tzal unconstitqtionality.. .
(10) The ¢rounds for 3t;1%¢hgldqwu aﬁ ACQ are only
two; |
{i} lack of legislatlva competence Whluh is not
the question or lissue beggfa us in this p9t1tion:
and . B ﬁ{._f i
ety v101atinn of fundamental cights or other

coqsiltutlonal or. legal provisiona

(11) Ths entirq,g;st.of the_grie&ance in this group

of petitions is 'thq conétitutional chaliegqe‘
against the impugned Acﬁ, mainiy, on thé grdund of
Peing violative of the constitutional provisions of
Azts. 14 and 19. 3t is, ﬁherefora, necessary for
us to examine this.aspect with deeper probe, and

inner avaluation.
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(12) The traditional approach has been to focus on
whether the impugned acrion or Impugned AcCt is

‘ultra-vires’, substantively or procedurally, and

if yes, to, provide a remedy against such an

impugned action or the Act which ‘is ‘ultra -vires’

and it is the core of the whols'process of judiaial-
review.

(13) Few institutions reveal the attempt of ‘our

times, as nearly as, 'udicial review of the

constitutionality of leglslation Written

Constitutions and the subordination by the Courts

e

of statutory law to those Constitutlons, rapresent

innovations with deep philosophical roots. From the
earliest times, men have .sought to create or
discover a hierarchy ofi laws,' and to guarantee
these hlerarchies, indeed this search is ‘one aspect
of man’s never endlng attempt to find something

immutable in the continuous change, whlch js hls

destiny. Laws change;-but'the law must remain with

its fundamental values. A view which contravenaes
the highest law is not at all a law.

14) Another charac;eriStic .- modern
constitutionalism, beyond the desire to incorporate
immutabls ideals iato a positive law, shows a
similar convergence o: natural law and positivism.
This trend isispeciallﬂ apparent in the context of
judicial review. The Constitution  exprasses,”
“positivisation” or higher values; judicial review

is a method for rendering . these values effectiv:
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and the operative method  is instrument of the
movement towards harmonization and of the search of
recogniz.ble and acceptable values and cultures. 1t
is linked together and form an integral part of new
dimensions, dynamics and neo-direction in modern
jurisprudence.

15) Judicial revisw of the constitutionality of
legislation reveals and represents an exciting and

perplexing encounter between legislatzre and Judge,

between srtatute and- judgment. Howsver, Jjudicial
review is but a part_of:much:larger whole, if one
defines the constitutional jusiice as_that can e
achieved and in which.tﬁg éiﬁizena-may grust thmir‘
Government to wuphold certain .rithS cdnsidered.
inviolable. It is clear that judicial review of
enactments is onlywoée way of attaining this goal
in a happy-Stake. .

16) Al) actions of‘the'éﬁate or its authorities,
i.e. bureaucrady, legislaﬁicn or administraﬁive
domains, ought to be'¢a§rieé_out,lcompatiblg to the
constitutional proxis;dnS' and, also, witnin the
defined limits and earmarked pafameters prescribed‘
by the law and the_cbhstitutionalism. It is very
evident from our Constitution that the power uf
judiciz} rev. ew, 14, therefore, onc of the basic
features of the Indian Constitutiorn. Our
Constitution has praovided an_independent mechanism
of Judicial administeation which has bpeea wvested

with the power of judicial review to determine and
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decide the legality of the executive acticn and the

authority of enactment passed by the'legislaﬁures.

17) It must, therefore, be remembered that the
judiciary has constitutiohal andl sdlemﬁ' duty ‘to
check and keeé the .diffEEEﬂf IErandH cf State -
Administration within thevlimitg of their pcweré,
conferred upon them b, the. Constitution. Articles
32 and 226 of the Canstituﬁicn of India confer
judiciary with the power of'jgdicial review. It’is,
therefore, clear that jud};ia;f is the guardian énd
has to uphold ‘the cpnstitutional values ‘aﬁd ﬁq-
enforce  ths cogstitutional' . iimi;gtioﬁé.
Undoubtedly, the pewer of_jﬁdibial ré?iéw is oﬁe of
the significant : partsf_ %nd parcel of our
constitutional mechanism. 'Judicia; reﬁiew in our
country relates and embgatés and  is comprised of
three main aspects: (i} ; JUdicial review of
legislative action; (2) review ﬂqf administrative

action and (3) revisw of judicial verdicts.
18) Obviously, every class;fication Ls, 1in -some

degres likely to cause Some inequality and that,

ipso facto, 1s not enough -to void a; legislative

permissible exercise. If a legislatioﬁ d=als
eqgually with members of a ﬁell—defined class; 1t Is
not prohibited or obnovious and it is n%t open U5
the charge of denial of egual protettion or hrazach
of equality on ‘the ground thac it ' has no

application to other pecsons.
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19; what Art. 114 Prohibits is class legislation and
not reasonable classification for the purpose of
legislation., The proposi;ion of law on thié score
is very well established sin‘ce 1952 on tre anvil of
judicial review and luridly emanated in Budhan v.

State of Bihar, 1958 {1)|SCR 1045. Till date, if

the legislative body takes care of reasonable

classified persons for legisiatiée'purpose'and if
|

it deals equally with all persons belonglng to. ﬁé
well-defined class” it is. not open to challeﬁgp.in
the guise of denial of eéuali;y ariequal-prqtgction.
of law contending that.the;léﬁ_doéS]ﬁot Spply to
persons after the cut- oL f . date Of:CGﬂrsé,ltb"pass 
the rest of perm1351ble Vlass&flcatlon -fo;iowing

two conditions must be eatablished:"

i) That the classification must be founded on
intelligible differentia - which. .distinguishes
persons or things that are grown together from
others left cut of the group and

(ii) That the differentia must have a rational
relation c¢r direct nz2xus (o the. purpess and
objects sought to be attained by the impugned

statute.

20) Thus, what is required is, that there ought: to

be nexus between the basis for classification and

the design and desideratum of the impugnad Actk

State

sought to be achieved as held in Kedarnath v.

of West Bengal, 1954 SCR 30. It is also not

necessary that there ought to be scientifically

perizct or logyically complete nexus like precision

of clock or principles ¢f geometry.
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21) 1rn  the event of chnallenge against the

leygislatire acton of a legislature on the basis of
egquallivry and equal. prchctlon the guestion for
determination is not whether it has reSulfedl in
equality , but whether there is somé .diffarencg_
which bears Jjust and :reééoﬁablé. relation . to the

purpese and object of thé legislaticn. Needless LO

reiterate that mere; dlfferentlal or iﬁequaiity-
treatment, 1ipso facto, does riot amount-to_diSSect

ruminaticn witbhin 1nh1bltlon of “equal protection-

doctrine.as pmovidad.*n Art~u44 of the.Constltution

of India. Reasonableress lS to ‘b2 adjudLCdted with

reference tO the purpcse' and object Fof thé

legislation and not on'_gpaémodic 'sentiments or
moral feelings of fanciful percaptlon

22) The 'basis of classification whlch can be: held

to be permissible is not poss;ble ro exclusively

articulate or no SpelelF rrlterla could afford-

reasonakble basis for classxflcatlon ln-all cases.

Obviously, it depe1ds on the purpose and deésign of

the legislation in view and whatever has 2
reasonable ralation TO think of the legislation oI

reasonable basis for classification yF the opxjects

coming under the purview of the enactment.

433y Therefore, the basis of classification nas ko
be taken into consideration, it may L&
geographical, nistorical, diffarencs 1in times,
snnio-aconomic consideraticns, 1aw and orger

gitnation; §o O PR O N Ll S o “h
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Court should be, whether the impugned
classification in the ace Or the legislatiye
€Xercise has Jled YO any violation of the prov1310ns
of the Constltutlon or whether, such ¢eg¢slation
can he condemned 35 - arbitrary, improper or

i:raticnal? Whether 4 law of general appllcation.
can be challenged as discrlminatory 4s it has been
Vehemently Submitted ip fhls group of pubiicr
interest petitions, merely because Lhe ObjECu i

its enactment wWas to benefit a' particular class of

individpals.

24) Article 13 provideas -éhat no law shall be
inconsistent with or in derogatlon of;Fundmmenta;
rights. Article 13(1) deaLs with pre Constitution
laws and provides that laws in force before the
commencement of the Lon=tiLutlon, in so far as,

they are inconsistent wlth the. prOVlﬁLOﬂS of the

fundanmental rights, shall to that extpnt of such

e
T

inconsistency be v01d Whereas, &arr. 13
Provides that the State .ghall not make any Law
which takes away or abridge the fundamental righcs
and any law mades, in contravention shall to the
extent of contravention be void., It |is, therefore,
very elear that the &xovisions cf the lwpugned Acrc
are required to pe €xamined in the light 61 the
Provisions ¢f pare 31T of the Constirturion of

India provi ding for funda r‘emtal. rights,

25) The Yorms "legislative facts” and “"ddiudicativa

facts” cume to be used by Prof. K.C. Dawis Lt yd g
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ook on Administrative Law Trearies and Auths i
on Auerican Administratnive Law, whereas, Dr. H.W.R.
Wade has pointed out distinction in somewhat
fe:midabls terirs, which on inspection came L£O pe

close resative of old friends or old enemy, the

distinction between the question of policy ang

question which must be determined objectively.

Therefore, when the Legislature decides to enact a

has z2n object and policy in contemplation

Yzl s
faw, 1t

which is to be carried out 'by the Legislature. The

evolution of the pdlicy is based on many factors,

such as, _socip-economic .cénditions. It 18§ wvery

11, now known that the administration, no less

e
(PR

than the Legislature haé been empowered To Ace ‘in

its discretion in the matter of policy.

Justifiabilitv of such an .aspect is very much

circumscribed. It is only the existence of the

facts on which the policy is based, that ig to be

established. If the action based on such policy is

challenged, the sgufficiency of those facts to

support the policy nas %o be snown.

i

26) Tne constitutionality of the statute’ has Lo be

rhe totality of its provisions. A law

.

hzs to pe judged on the constitution lity end ths

shrated

jenerality of its provisions which is & celabra

crinciple and not by Ereaks and exzeprions as held
) tha Hor'bls Apex Court 4 B8, Jgsiis ¥ Ahit
Mills Limitad, 1977 (40Y STC 497, lwperisci.on Ch.y
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\

despicably, that relating =xo Soclou-econcmic or

affecting law and order ‘situation. it must pe
remembered that legislation_ is directed at
practical problems.- Sscid-économi; mechanism is,
nighly, sensitive and ComQIEX. Many problems are
singular and contingént. Laws are not ab;tract
pProposition and do not_reiata-tq obstruct and are
not to be measured by absrréct symmetry, Se?eral
legislation, particularly, #n Sociq~ecqndmic ﬁatter
‘are  assential and basgd ; on:_ experiments R
experience orf what one Imaae.'dh, triall and error
method and that it cannot ércvide-foz all-ﬁossib;e
situations anc anticipa;ef'ﬁlli'pdssiblef abuses c¢r
misuses. .
83) The summary of other proﬁésitiéﬁs anclchallenged
pro;isions is lucidly made in[the judgmenﬁ of my
~ T E
Learned Brother, as well asj“cnnspectns‘of arqguments
and reasons. It is, therefdre,_ né% necﬁaﬂarv "B
reiterate the factual profilelih-drderltdlabprééiate
the rival contentions. An attémpt is  hers,
therefore, made to highlight thé additional relevan:
legal material and . Historical chronicies étrand
background with %iyiew Lo appreciating the merits of
the writ petitionz que;ticning the vires, legality,
andlgpnstitutionality of the dforéséid provisisns, as
weli asj:Le issue of legal competence on the ground
of being ~ violative .r:;f he omain m‘r:w_‘;s.ions__ of _ Ithu

Tenancy Act  and the constitutionality of the
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pruvisians of prrticles 14 and 12(1) (3) of the

Tndie.

conspitutien Gt
g4) The rival submigsions ‘have oeen
analyzed by ™Y Learhed Brothes in his judgement}
Thereflore. it may not be necessary to reiterate the

same grounds. My luarned prother has also dealt with

vaw of Land in India, in qeneral, and in ~he State of
Bihar in particular. Therefore, L deemed 15 éxpedient
to hignhlight the additional statutory profile of the

Tenancy ACT and socme of the prindipies relating toe

raw of Land, as well as, nglish Law of Landloxds and
Tenants along with relevant provisions incorporatad

in the constitution of India, in foregoird
discussions-

g5) When the delegated législaticns ‘are under
challenge., the tests of aﬁbiﬁrary ac#ion which apply
to executive actions do notu necessérily a?ply to
delegated legislatiohs. Ih .otder ghat delegated

|
legislatiéng can be stfuqk- AOHﬁ, éu:h 'léglslatioh
must bé pa_pably and manifestiy~ arbitrary.- Thé
concept of equality a3 engisaqed under nrticle 14 of
the ConsthutiSE of Tndia ié s positive ~oncept
which cannot ke enforced in a negative mannert. When
penefit 1is extended E€ come persons in an iliegal
and irregular manner, the Same cennot DE& claimed DBY
athers on che plea cf equality-

BG) The concept 5f | equality is an inherent
Limination awiEing Lrom P HSEY RACBLER Juscanicec

under the Constitutlon and pheas who a8l gimilarly
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hircumsua“ced are BNLitled 0 equal treacmenL. EE a
Lationa] classification was made, €Quality ¢ rot
Viclateq. Loctrine or disnrimiuation is‘founded Upon
SXistence  of an €nforceable right. 1f one js
discriminated and denjeq 'equity as some. Suailarly
Situateg Perscn hag been given the Same * reljer,
Article 14  canp be applied only whep inyiduous
discrimination is meted out-‘¢go equally simiiarly
circumstanced without any . .ratiopaz baﬂis Ler
relationship in that event., |

B . AGicie 14 of t_he.ln.onstltution prohibjts
discriminatory, coniiscatcry—- 'and | arbicrarv

legislativa Dower. o doubt;; it coes not prohibit
T'easonable classification én& for this purpose @ven
onhe person oy Jroup of persons can he a valid class.

88) As far as lack of classiiicdtion Or  basig of

not forpig reasonable classiﬁib&tioa-fd: “he purposs
of iegisiation which classification must Satisty the
CwWin testsplof classification being foundeq on
intelligib]e differentig which distinguishes Persons
O rthings thar are grouped together from those left
O the SIoup and that the differeqtia mMLst have

Raticng] telslieg ro the objeer Soughr e big

achlevead by the enactment inp Juestion,
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ossential legislative functions cannot be delegated
pur wnere hLne law lays duown the pranciples and

affords guidance with the subordinate law making

authority details may be left for being filled up by
-~e axecutive or by other authorities vested witn
quasi~legislative power: The.power to fix a raﬁe of
taxes is an essential legislativa fuﬁction and

therefore, unless the subordinate law-making
aucthority is afforded guidance by the policies being

formulated,: principles enunciated and standard laid

down the legislation will' suffer from vice ' of

-

excessive delegation and wqu;d be foiq, a:bitrary;
and unconstitutional. |

90) The reasonableness, congeﬁt of érbitrapiness or
exéessive delegation isﬁue Qill have to be decided
both from the prccedu#al andJsubstantive aspects. No
body can expect’ tﬁat it should not be bound by

vy % ;
processual precicuéﬁ%%s or  jurisprudence  of
) By

remedies. The broad ééiterion is wherther the law
strikes‘a proper balaécé bétween social contrel on
one and the rignt of the individual on the other
hand. The Court must take inté account factors like
nazure of the right ensh;lned, underlying purpcse of
the restriCLio%:imposed. evil sought to be remedied
by the law, 'lts extent and urgency, how far:® ‘tne
restriction is or 1s not proportionate tc the evil
and tha prevailing conditicns at that time.

wfore conciuding, [ deem It expedient tve refer

LN
it
w

the following obssrvations made 1in paragraph 102 1in
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the judgem:nt of the Hon‘ble Apex Court in the case

of I.R.Coelho (dead) by L.Rs. v. State of Tamil Nadu

(AIR 2C07 sSC 861):-

"102. Regarding the status ‘and stature 1in respecc of
fundamental rights in Conecltutxonal scheme, 1 49
to be remembered that Fundamental Rights arc thoze
rights of citizens or those -negative obllgarlons of

the State which do not permi“' encroachmant on

individual liberties. The .State is to deny noc one:

equality before the laﬁ; .The 6bject of  the

Fundamental Rights’ is ',to ' foster;. the  social
revolution by creatinga SOCietY eg;;itarién to thg
extent that all citizens a%e t@-be equally free from
coercion or restriction by fche Isﬁéte; By ehécting
Fundamental Rights. and difeétive -P*inciples 'which
are negative and positive cbligdtlons of the States,
the Consticuent Aasemoly made it “the respcﬁ31blllty
of the government to adot a middle path between

individual liberty h@nd public good. F Pcamertal

Rights and Dlre"tlva ?rlnClplas ‘have to be balanced.:

That balance can be . tilted in favour of 'the publlﬁ'

good The balance, huwever, cannot be overturned by

completely overriding individual liberty. Thus
balance is any essential feature of the
Constitution. ' '

929706 is §iways open rfor the Censtitutional Court

under Arricle 226 of the Cthtiﬁution to  limit the

I'lr -

&

relief "in the light of the facts and. circumstarces
and backdrop of the legal: profila, Ti is in this

context, the bperefit of this judgemefAL shall be

availablajonlyl in  the pending cases. Tnus, ch

relief shall be circumscribecd. In other words, cases

»
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whizsh have attained tinaliny shall nct D= reopenied
affect or operation of thiis judgement .

S DT TN fﬁg/"’* c7

due to che

1 agree with the opbservation

hlva Kirti singh,J.
be

direction that penefit of chis judgsment shall

e only in the pEﬂdlnq cases.

S ,d;;wa Q{’/Jf (5, /Z’ s//

availabl

patna High Court_gdﬁf
Dated, the ====" " May, 2007 4
A.N.L. AFR
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the judgem e of the Hon’ble Apex Court e the case

°f 1.R.Coelho (dead) by L.Rs. v, State of Tamil Nady

(AIR 2007 sc 861):~

the State which gg not - pérmit encroachmaﬁti oﬁl
individua}] liberties. ThE'Stata is teo deny ng one !
®quality  before the  law. -The object of the
Fundamenta] Rights' . -5 .';Ito: - foster - the social -
revolution by Creating a societ’y egali_tarién .'t.° the
extent that a1} citizens.afgftﬁ be-eduaily free from
coercion or restriction b?;ﬁﬁﬁe.déﬁate{' By enacting
Fundamental Rights . apq direétivé.:Prihciplesi”whiﬁh

are negative and’positive qbligafibns Of the States,

the Constituent Assemblylﬁaée“it';hé'réspcnSibiliﬁy
of the government  tg _addt..a-[middls _path bétﬁegn
individual_ liber;y %ﬁhd“pgblic' good, . Fundameﬁtai
Rights and Diréc§1vﬁﬁfrinciples:haﬁe ﬁo be'ﬁaianced;
That balance canibé;tilﬁed_in favour ©f the public
dﬁod. Thg balance,.hnwever;'caﬁnot be overturned'by
Completely cverriaing individual iiberty. Thus
balance . js 4by  essential feature of the

Constitution.

22,  Fpods @Iways open for the Ccnstitqtional Court
Under Aiggcle 226 of the Constitution tg iimit the
reliefslﬁ the light of the facts and.cirCUmstanceQ
and backdrop of the legal profila, ‘I:= 18 in this
context, the Cerefit of +“pis iudgemeny shall be
available! onlyJ in  the pending cases, Thux, whe

relief shall ba Circumscribead. In othe:
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(@) el @ s 2 o ¥ gy @ R 9 gei 3 ofed |

(M Rl o % satya Rl § e o e 2

) R-gR A W aPwa @ B g @ A

(®) wwer ¥ Ifa & RER aver )

) weel @ wifva @ Rren wnedt R sftmar § waRad @ G smfe aft o
yaferd B, e §9 §6 P & e Rren wemet @ wifkral &1 war aen g @

AT PRI ATA WRBR FRN GRET $ a0 e aftafere 2 »

(®) wem afER @ afia @ opse weiierd R sfefal ¥ aafia ot 9 m

o 39E AT saRed 8y

() Rfea ufvar @ aftwe 2 3w offEm @ i avar g R o sus e

- uew B g RRka afsan _

(@) oy @ afina @ Rer wwes 4 wefie afegger qur v aRRyRr aear @wE

B .

(=) e § fr=afafes afteferg € -

L) o afE, ot o IS SW A wRam @ B qeEg STE @ 9wd oe @

A BRI 8 U A @ Ry geverd &
(i) ST e : =,

(ﬂﬁﬁﬁ‘ﬁﬁW?W@ﬁﬁ,aﬁWMﬁmﬁm%m@ﬁﬂ # e g

| fIad, yares o REnR @ w9 5 o Rl aiffs, daltre @ oaa w3, s
T A 4R ax P v @ R ame A g @ e )L T e @) s v @) den
ﬁﬁﬁmﬁmﬁﬂmﬁ'g.ﬁ%?ﬁﬂ'ﬂm'm’mm$m'@ AR T T

() @ AoEr, AR WER B TR I R g mEeEm A R A T @ wn T I

g B W@ A,

('ii) a1 e witeR, 3R 4 W giter § PRk 8 e R-aft o s oo
oIt & fog, gy 2 )

(@) TR w9 afga @ Ry werg s, 1599‘:‘9 wraaTEl @ e gt g g
) e B 4fy & g
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HH B TG @ A | :

e (4) 3TEE WU-EUWT (3) B S Frfa gE 4 Pffe awr W B ge oy @ @ RE
$.MoR R B | :
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[Bihar Act I1,2010] 33

THE BIHAR AGRICULTURE LAND (CONVERSION FOR NON-AGRICULTURE
PURPOSES) ACT, 2010 '

AN
ACT
TO REGULATE THE CONVERSION OF AGRICULTURE LAND 1O NON AGRICHT THRI
PURPOSES AND FOR MATTERS CONNECTED THEREWI(TH AND INCIDENTAL THERI 161

BE it enacted by the Legislature of the State of Bihar in the sixty-list year of the
Republic of India as follows :- ’
Lg Short title, extent and commencement. -- (1) This Act may be called the Bihar
Agriculture Land (Conversion for Non-Agriculture Purposes) Act, 2010.

' (2) It shall extends to the whole of the State of Bihar except any area constituted
as & municipal area under the Bihar Municipal Act, 2007 or part thereof or which is under
d cantonment. The extent of the Act will be the same as provided in the Bihar Tenancy
Act, 1885.

Explanation: - This Act shall not be applicable to any extent if the area comprising the
agriculture-land is notified as commercial, industrial or urban area either by
publication of Master Plan or by any other mode.
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R chall come 1010 torce 00 quch date a5 the Government by politication

; el
Do

3, Definitions. = In this ACt unless the context atherwise reguires,
tit) “apriculture land’ means jund used tor agniculture aind alhied el iLies
LV Y Cgpverston | edin change ot fand  use [ o qaricutitne i

agriculiure purpOsEs:
¥ e “Conversion fpat LDRRNIES fpe @S aprhc;\hie i, selued
L’I'l‘\.'hlﬁ"n!%lilllceﬁ.
() “Non-agricuiure jand" means jand other than agriculture land.
(e) nGovernment’ means the Government of Bihar.
() sCollector” means the District Collector 10 whose _i,m'i-.~d'ucfmn, the
agriculture jand for which conversion 15 applied For is sitaate and also
includes any other officer amhorizcd by the Government 10 exercise e
powers and perform the functions of the District Collector undet this Act

(g) "Competent Authority” means  the Sub-Divisiﬂnai Officer 10 whose
jurisdiction the concerning agriculture jand or a part thereof is situate.
(n) "prescribed Procedure’ means procedure prcscribcd by Rules of by any
govcrnmcnt order made DY the Government under this Act
(1) "Notification” means 4 notification publishcd in the Bihay Guzette und e
word " Notified" shall be construed accordingly:
{1 “pecupier’ includes:

{(iy any person for the ume being paying or iiable to pay the rent. Of any
porton of the rent, for the land OL. for the structuie construcied

thercon,
(1) @ rent-free occupant:
(k) "Qwner’ includes any person for the tme being receiving ot entitled 10

receive, whether on his OWn account, or as.an agent, trustee. guardian,
manager 9F receiver, for another person. of for any religious. educational
or charitable purpose. rent or profits for the agriculture jand or for the
structure constructed on such land and includes the following 1o whom the
{and have been leased out by the State Government Of the Central
Government: : ;
(1) A lessee, if the lund has been leased out by the Government for any
non- agriculture purpose deriving income therefrom.
Gan " e local authoritys if the tand 1s vested in the local authority and
used forany qon-agriculure purpose deriving income therefrom.
() “Market value” means value of the agricuiture land as determined by the
Collector under {he provisions of the Indian Stamp Act, 1899.

3. Land use Conversion=- (D) Agriculture land in the State chail not be used ftor
nmn-ggricullure purpose. without the priof permiss'inn af the competent authority.

{2) An application for such conversion of the agriculure jand for non-agriculiure
purpose shall be made pefore the competent authority in the form prcscrib@d along with
conversion fee as specified pnder section 4.

(3) T the conversion fee 50 paid a8 pér cub-section (2) s found ta be less than
the fee prcscribcd. 4 notice shall be issuzd by the competent qathority to the applicant
within 30 days of the receipt of the application \ntimating him the deficit amount.

(4) The apphcant <hall deposit the deficit fees indicated in the notice issued under
suh:section (3) within 30 days of the receipt of such notice.




118

(5) In case the applicant does not deposit the deficit fees indicated in the sub-
section (3) within 30 days of the receipt of such notice, the competent authority shall
ISsue a second notice to the applicant directing him therein to deposit the deficit fees
within 15 days of the receipt of notice, If the applicant fails 10 comply with the direction,
his application is liable to be rejected,

(6) The conversion permission applied for shall either be 1ssuedd, rejected in full
Or part by the competent authority within ninety days from the date of the receipt. of the
application or receipt of the deficit amount whichever iy Jater. provided that in case such
applications are rejected, the reasons for such rejection shall be recorded ip writing and
communicated to the applicant. :

In case the aforesajqd conversion has been made after the coming info force of the
Bihar Act 21 of 1993 and prior to the commencement of thi Act. it will he incumbent on
the person responsible for the conversion to apply to the competent authority stating
therein the fact of the said conversion within a period of 6 months from the date of the
commencement of this Act along with conversion fee provided in Section 4 of he Act,
and alongwith ap additional conversjgn fee of 1% of the cuITent market value of the janq
concerned, failing which the competent authority shal proceed in accordance with
Section 6 of the At : p,

Provided, if a conversion has been made prior to the commencement of the Bihar
Act 21 of 1993 and the person coneerned requires ang applies for g tonversion order, he
may be allowed 10 convert, subject 1o (he Provisions of this Ac dnd-on payment of the
conversion fees as specified in Section 4 (1) of this Act. .

(7) On receipt of the application, the competent authority shaly Proceed according
to the provisions of the Act. .

Provided that if no order is passed o such application, withiq the time prescribed
in sub-section (6), the applicant concerned shal| intimate the competent authority hy
registered post regarding the fon-receipt of the desired permission by hin, ¢ M the receip
of such intimation, the competent authority shal Erint the required Permission within g
fortnight of such receipt, otherwise the required permission shall be decmed 1o e been

Explanation. - Permission for conversion may he granted against a plot, in part or
whole, which is or js o be used for non-agriculture purpose, Payment of conversion fees
shall be due in Proportion to such land yse.

4. Power to levy and collecs conversion fee.-- ( 1) With effect trom the date of the
toOmmencement of this Act, every occupier or owner of agriculture land shal) have to pay
4 conversion fee for non-agriculture Purposes, at the rate of [0% of the market value of
the land in areas as may be notified by the Government from time to time,

respect of the land situated within his territorig Jurisdiction, conversion of land use from
agriculture Purpose to non-agriculture purpose, ENVG '
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(2) Permission to convert may be refused by the competent authority only on the
ground that adequate conversion fee has not been paid, or that the conversion is likely (o
cause a public nuisance, or that the landholder is unable or unwilling to comply with the
conditions that may be imposed under sub-section (3) of this Section. _ ;

(3) Conditions may be imposed on conversion for the following objects, namely.
.in order 10 secure the public health, safety and convenience, and in the case of land which
s 10 be used as building sites. in order to ensure further that the dimensions, arrangement
.and accessibility of the sites are adequate for the heaith and convenience of accupiers or
are suitable locally,

(4) If the purpose of any land has been converted in contravention of an order
passed or of a condition imposed under any of the foregoing sub-sections, the competent
authority may serve a notice on the person responsible for such contravention, directing
him, to use the land for its original purpose within 6 months of the service of the notice,
or to take such other steps as may be required in order that the land may be used for 11s
original purpose, or that the condition may be satisfied.

(5) If any person served with the notice under sub-section (4) fuils within the
period stated in the notice Lo lake action as ordered by the competent authority under that
Sub-section, the competent authority may take necessary steps so as [0 ensure &
compliance of his order; and any cost incurred in doing 0 shall be recoverable from such
person as if it were an arrear of land revenue. .

6 Penalty for unauthorized conversion.—- (1) The competent authority may initiate
-proceedings either suo motu or on a report submitted by the Anchal Adhikuri concerned
regarding the conversion of agriculture land into non-agriculture land by u person alter
the commencement of this Act. On receiving such information/report, the competent
authority shall start proceeding and shall issue notice to the person concerned to appear in
his court and submit a show causc regarding the reported conversion of agriculture land
into non-agriculture use and requiring him to pay the requisite conversion fee, along with
penalty as specified in sub-section (3) of this section. :

(2) If the competent authority is of the opinion that any agriculture land has been
put to non-agriculture use without obtaining the permission as provided for under section
3 the agriculture land shall be deemed to have been converted into non-agriculture
purpose.

(3) In case of such unauthorized conversion, the competent authority shall impose
a penalty of 50% of the conversion fee over and above the conversion fee for the said
land specified under section 4 (1) of the Act. . ;

(4) The owner or occupier of the land shall pay the conversion fees and penalty as
specified in sub-section (3) within 3 months of the order in such manner as may be
‘specified.

(5) (i) The conversion fee and penalty which remain unpaid after the lapse of the
period specified in sub-section (4), shall be recoverable as per the provisions of The
Bihar and Qrissa Public Demands Recovery Act, 1914.

(i1) Necessary action will be initiated against such land-owner or occupier of land
under sub-sections (4) and (5) of the Section 5 of this Act.

7. Exemption from Conversion Fees. -(1) Conversion may be allowed in case.
~ issue and policy appertaining to industry notified as such in this regard by the Department
of Industry, Government of Bihar, but no conversion fees shall be payable therein.
Applicants may apply to the competent authority, for this, who will allow conversion as
per the provisions of this Act.




section (1), is subsequently put to such use for which no exemption is permissible.
conversion fees will be charged as per the provisions of this Act.

8 Permission for conversion ot required in respect of certain land and land use -
No permission for conversion shall be required in respect of the following:

(a) land owned by the State Government;

(b) land owned by a local authority which is used for any community
purpose so long as the land is not used for'commercial purpose;

(c) land used for religious. social or charitable purposes so long as the
land is not used for commercial purpose:

(d) land used for household micro-industries nvolving traditional

occupation, not exceeding one acre;
(e) land used for small shops subject to a maximum of 500 square
feet:

(f) land used for such other Purposes as may be notified by the
Government from time to time;

(8)  land use specified in Section 23 (2) of The Bihar Tenancy Act.
1885. -

9. Appeals und Revisions. --(1) Any person aggrieved by an order of the Sub
bivisiénal Officer may file an appeal before the Collectar within sixty days of such
order,

(2) A revision case may be filed against the appellate order before the Divisional
Commissioner within thirty days of such order.

10. Act 10 override other laws - The provisions of this Act shall have effeq
ndlwilhstanding anything inconsistent therewith in any other law for the time being in
t.'orce, Or any custom or usage having the force of law or contract or Judgment, decree or
order of a court or any other authority, '

L}
LL. Power 10 give directions.-- For the purpose of giving effect to the provisions

C;f this Act, it shall be competent for the Government to issue such directions as they may
deem fit to any officer, authority or person subordinate to the government.

12. Bar on jurisdiction.-- Save as otherwise cxpressly provided in this Act, no
court shall entertain any suit, or other proceeding to set-uside or modify, or question the
validity of deficit fee under section 3 or fine imposed under section 6. or order passed or
decision taken by any officer or authority under the Act or any rules rﬁade thereunder.

I3. Protection of action taken in good faith.-- No suit, prosecution or other legal
proceeding shall be instituted against any person for anything which is in good faith done
or intended to be done under this Act or under the Rules made thereunder.

14. Power 10 remove difficulties, -- If any difficulty arises in giving effect to the .

provisions of this Act, the Government may, by an order published in the Bihar Gazette,
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make such arrangements not consistent with the provision of this Act, as 1l appeur 1 be

'

hecessary or expedient (or iemoving the difticulty.

15. Power 1o make rules. - I'hw Government may. by notification, make ruies for

.carrying out all or any of the purposes of this Act.

By order of the Governor of Bihar,
RAJENDRA KUMAR MISHRA.

Secretary to Goveringons
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